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AKTyanbHble NPo6aEMbl KOHCTUTYLIMOHHOIO MpaBOCYyaus

B. 30pbKkuH
lNpeacenarens KoHctutyumoHHoro Cyna
Poccwuiickori denepavmm

NMpeueneHTHbIN XapaKTep pelweHvun
KoHctutyumonHoro Cypna Poccuinckomn
depepaunn

1.CynebHas npakTuKka poCCUINCKUX CYAORB U npe-
ueneHT

Mpobnema cyoebHOro npeueneHtTa - 3TO He TONbko 00-
NacTb TEOPMM MpaBa U IOPUAOMYECKOM Hayku. JOTO ogHa w3
KapOVHasbHbIX NPOONEM pPa3BUTUS COBPEMEHHOrO Mpasa - U
B CMbIC/IE NPaBOTBOPYECTBA, M B CMbIC/E MPaBONPUMEHEHNS.

MN3BECTHO, YTO B OCHOBHbIX MPaBOBbIX CUCTEMAXxX CyLLECT-
BYIOT Pa3NuyHble MOAENN MNPUHATUS CyOebHbIX pelueHunin. B
rocygapcreax KoauduUUMPOBAHHOMO, UM POMaHO-repPMaHC-
KOro, npaea MNpUOPUTETOM MPU MPUHATUN PELIEHUs SBNSIET-
Csl 3aKOH Kak TakoBOW, a B CTpaHax o6Lluero npaesa (common
law), nnn aHrnoCakCOHCKOr0 npasa, Ha MepPBOM MECTE CTO-
AT paHee MpuHATble CyaebHble pelleHns BbICLUMX CYOOB,
BbICTynaloLwye B KayeCTBe npeuedeHTa kak UCTOYHMKA npa-
Ba - WHCTUTYTA aHanormm win MOAeNn Afas NpUHATUS MNoC-
nenyowmx peLleHnia.

B cBA3M C 3TMM B MNpPaBOBOM Hayke MO-pPasHOMY BOCMPU-
HMMaeTCs M npaBoBasi HOpMa. B KOHTWMHeHTanbHOM npase
HOpMa WCXOOWUT W3 3aKoHOoOATeNnbCTBa W OOKTPUHASIBHOIO
CMbICNa,a B aHII0CaKCOHCKOM - U3 CyaebHOM npaktuku. Ho
9TO KakK pa3 Kaccumyeckasi Teopust U Knaccmuyeckas OOKTpU-
Ha, OCHOBaHHble Ha MPOTMBOMOCTABMAEHUN [OBYX MPaBOBbIX
CUCTEM - KOHTUHEHTaNIbHOM © obwero npasa. Mexagy Tem
npaBo yXe [aBHO HEe UWAEeT MO MyTW 4YUCTOro pasmeneHuvs
OBYX MpPaBOBbIX TPaaMLWIA, OCOOEHHO B COBPEMEHHbLIN Nepu-
of rnobanuMsaumMm MUPOBOro coobuiectsa. Mebl sBnsiemcs
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cBMaeTensaMm MNOCTENEHHOM KOHBEPreHuun ABYX MNpaBOBbIX
CUCTEM.

N B camoM [pene, gaxe Ha pPoAMHE MpeueneHTHOW cuc-
TEMbI MPUHATUS CYAEOHbIX pelleHuii - B BenukobputaHum ¢
okTabpsa 2000 ropa EBponelickas KOHBEHUMS O 3alimTte
npaB 4enoBeka M OCHOBHbIX CBOGOO, obpena craTyc 3akoHa
B AHMIUM 1 Yanbce, a paHee 310 npowusowno B LUoTnanomn
n CeepHoii UpnaHomn. 0o atoro cobbitua Benukobputa-
HUS He uMena €AMHOro [OOKYMEHTa, B KOTOPOM Oblin Obl
CBeAEHbl MpaBa rpaxpaH; TaM JOEWCTBOBaNM Camble pas-
JIN4HblEe XapTuu, B TOM 4ucne Benukas xaptus BOJSIbHOCTEWN
1215 ropa.

Y1o Kkacaetca [Opyron CUCTEMbI MpasBa - KOHTUHEHTIb-
Hon, TO maxe B ObiBlem Coetckom Cotose, roe B Teopum
npaBa cynebHbI NMpeueneHT MoaBepranics >XeCTKOW KPUTU-
Ke, ero ponb GakTU4ecku Urpaam pPykoBOASILLME pPa3bsiCHE-
HMSI MO BOMPOCaM MPUMEHEHNST 3aKOHOOATENbCTBA, KOTOPbIE
naBann BepxoBHbli Cyn, CCCP, BepxoBHble cydbl pecryo-
K. 3TN pPas3bsiCHEHUS HOCUNKN 00SA3aTesNbHLIA XapakTep, a
3HAYUT, SBNSASIMCb HOPMaMM, MOOENsaSMn Ons CyaoB, OPYrnx
OpraHOB W OO/MKHOCTHBLIX UL, MPUMEHSIIOLLMX Pa3bsiCHsIe-
Mblii 3aKOH. Takum 06pa3oM, OHU, MO CYTW, BbIMOMHAN POJb
npeueneHTa B MPUHATUM CYAEOHbBIX PELUEHUA.

B HoBon Poccun pencteyiowaa KoHCTUTYUMS (CTaTbu
126 n 127) He npupaeT 00A3aTeNbHOrO XapakTepa pas3bsic-
HeHusiIM BepxoBHoro Cypma Poccuiickoii ®depepaumm 1 Bbic-
wero ApoutpaxHoro Cypa Poccuiickon depepaumm no
Bonpocam cyaoebHol npakTukn. Bmecte ¢ Tem Tpaguums cy-
DeBHOro nMpaBONPUMEHEHUS TaKOM XapakTep 3a HUMKU CTpe-
MUTCH COXpaHUTb. PasbsCHeHMs Mo Bonpocam cynebHol
NpakTUKn Tem Oonee BaXHbLI,YTO POCCUIACKas MpaBoBasi CUC-
TemMa [OrnyckaeT aHaslormio 3akoHa M aHanormilo npasa (BOS3-
MOXHOCTb MPUMEHEHUSI aHaNorMm MNpenycMoTpeHa B KOAU-
GUUMPOBaAHHLIX 3akKOHOAATESIbHbIX akTax - kogekcax [pax-
naHckom, CemeriHoM, [paxgaHCKOM npoueccyanbHOM, Ap-
OUTPaXHOM MNpoLEeCCyaslbHOM; KOCBEHHOE YMNOMWHAHME O
cyocnonapHOM MNPUMEHEHUN UHCTUTYTa aHanormm 3akpen-
neHo B JlecHoM n 3emenbHOM Kogekcax. Hanmpotms, B Yro-
JIOBHOM KOAEKCe aHasiormsi He [OMyckKaeTcs).

AkTyanbHble MPo6ieMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

B 1O xe Bpemsi Bpsig M MOXHO COrnacutbCs C TEMWU
y4yeHbIMU, KOTOpble paccMaTpuBaioT BepxosHbii Cyn, Poc-
cumnckon depepaunm 1 Bbiclumii ApoutpaxHbin Cyn, Poc-
cuinckon depepaumm B KadecTBe CyObEKTOB MPaBOTBOPYHECT-
Ba, @ UX Pas3bsiCHEHWs MO BOMpocam cyaebHOM MpakTukM - B
KayeCTBE WCTOYHMKOB MnpaBa. XOTS PELUEHUs N PasbsiCHEHUS
STUX BbICLUMX CYOOB M OKa3blBalOT 3HAYUTENbHOE BUSHWE Ha
nocnenyowme cynebHble pelleHns U B OMNPeOeneHHON mMepe
dakTnyeckn npuodbpeTaroT npeueoeHTHoe 3HadyeHue, CNnoco-
O6CcTBYS B MpPaBOMNPUMEHUTENIbHOWM MpakTuke cyooB GOpMUpO-
BaHMIO ONTUMAaSIbHbIX MOAEnNen Ons MoCNeaylowmx CcyaeOHbIX
PELUEHNIT MO KOHKPETHBLIM Aenam, OHM BCE XE He cogepxar
MpaBoOBbIX HOPM Kak TakoBbiX. B cuny cratek 118 BO B3au-
MOCBS3M co cTtatesimm 120,125,126 n 127 KoHctutyummn Poc-
cuiickon depepaunn cyapl 0OLLEN topucavkuMm 1 apout-
paxHble cydbl, B TOoM uucne BepxosHbii Cyg n Bbicumin Ap-
outpaxHbii Cya,npyn pacCMOTPEHUN KOHKPETHOro aena npu-
HUMAaIOT PELLEHME B COOTBETCTBMM C 3akOHOM. Ecnun cyn npm
paccMOTpeHUn dena B OO0 MHCTaHUMM MpuaeT K BbiBOAY
O HeCOoOTBETCTBUN KOHCTUTYUMM MPUMEHSEMOrO MM 3aKOHa,
OH 06513aH 0b6paTnTbcd B KOHCTUTYUMOHHBLIM Cyn 1 npuocTa-
HOBUTb MPOW3BOACTBO MO AENy.

KoHcTutyumonHbin  Cypn, Poccuiickoii Pepepaummn  paet
obueobasarensHoe, a cliegoBaTefibHO, HOPMaTMBHOE TOJI-
koBaHue KOHCTUTYyuuM, npekpawiaeT OeNCcTBME MPU3HAHHbIX
MM He COOTBETCTBYHOLWMMU KOHCTUTYUMM HOPMATMBHBIX aK-
TOB WM He OOMNycKaeT UX BCTyNSIeHUs B cuny (Hepatuduum-
poBaHHbIi goroBop Poccurickon Pepepaunn) nmbo, Npms-
HaBasi 3akOH He MnpoTuBopedamm KoHCTUTYUMK, DaeT Takoe
€ro TOJIKOBaHWEe (NyTeM BbISIBIEHUS €ro KOHCTUTYLIMOHHO-
MPaBOBOr0 CMbIC/A), KOTOPOE CAYXUT HEMPEMEHHbIM YCO-
BMEM €ro KOHCTUTYLIMOHHOCTU U UMEET,CTano ObiTb, HOpMa-
TMBHOE 3HauyeHWe AOnsd BCEeX MNpaBONpUMEHUTENEN, B TOM
uncne cypoB ob6uwen topucoykumm. PewerHns KoHCTUTYyUU-
oHHoro Cyga no genamMm O NpoBepKe KOHCTUTYLUMOHHOCTWU 3a-
KOHOB W WHbIX HOPMAaTMBHbLIX MPaBOBbLIX aKTOB BbICOKOrO
YPOBHS, UMEIOT, MO CYTWU, HOPMATUBHbLIN xapakTtep (o6napatoT
HOPMaTUBHOW CUJION) N Kak TakOBble MNPUOOpeTalnT npeLe-
OEHTHOE 3HayeHue.
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Taknum 00pa3omM, KOHCTUTYUMOHHBIN Cya  BbiCTynaet
cyObekToM npaBoTBOpuYecTBa. Ero peweHus, B pesynbrate
KOTOPbIX HOPMAaTUBHbIE aKTbl, MPU3HAHHbIE HEKOHCTUTYLIMOH-
HbIMW, YTPAYMBAIOT OPUAMYECKYIO CWIY, UMEIKOT TaKyl Xe
chepy OeNcTBuS BO BPEMEHU, MPOCTPAHCTBE U MO  Kpyry
NN, KaK peLleHns HOPMOTBOPYECKOro oOpraHa, W, cnegosa-
TeNbHO, Takoe Xe,kak HOpMaTMBHbIE akThbl,00LLEE 3HAYEHUE,
He npucyllee MNPaBONPUMEHUTENbHLIM MO CBOEN MNpuUpoae
akTam cygoB 06Len opucaMkKuMM n apOuTpaHbIX CyOOB
(MocTtaHoBneHne KoHctuTyumoHHoro Cyma Poccuiickon dPe-
aepaumm ot 16 mioHa 1998 roga no geny O TOSIKOBaHUW OT-
JenbHbIX nonoxeHnin crtaren 125, 126 n 127 KoHctuTyuuun
Poccuiickoii depepaumn).

HopmaTtuBHas coctaBnsiowas peweHnin KOHCTUTYLMOH-
Horo Cypma Poccuiickon depepaumm, ee neperneTteHne ¢
npeueaeHTHbIM  XapakTepPOM 3TUX PELLUEHUIA CTaBUT Mnepef,
TEOPUEN N MNPAKTUKOW psg, CEPbE3HLIX BOMPOCOB:

KaK COOTHECTVU npeueneHT C ApyrMMn Hopmamu - KoHc-
TUTYUMN, KOOEKCA WK 3aKOHa W Kakyld posib Mpy 3TOM MMe-
€T TONKOBaHWEe MNpaga;

OOJDKHBbI 1IN HOPMbl M MPUHUWNBI NPEeaLIECTBYIOLLEro pe-
LEHUS NPUHUMATLCA ONs NPUHATUS MOCNeayloLWmMx PeLleHni
B MOSIHOM OObEME WM JMLWb KaK OPWEHTUPYIOLLEE CPencTBO
ONs1 MPOSICHEHNSA HEKOTOPbIX KOHKPETHbIX OOCTOATENLCTB;

HACKONIbKO BOOOLLE pauUMOHaNbHO MCMOMb30BaTb MNpea-
LUECTBYIOLLME PELLUEHMS KaK UMeloWwmre yoeamnTenbHylo Cuny
Ons nocnegylowmx nen;

Hackonbko Mx obs3biBalowas cuna abconoTHa ang Hac-
TOAWMX N OyOylMX PELLEHWIA CYOOB;

KaKk Oa/ieko OO/MKHO B 3TOM Ciydae NpoCcTMpaTbCs CXOA-
cTBO Oen?

3TM 1 MHOrMe Apyrve BOMPOCHLI B MOC/iedHEe BPeMsl CTa-
NN akTyanbHbl 479 POCCUIMCKOM NpaBOBOM CUCTEMbI U ONd
CynebHON MpakTUKM N OOKTPUHbI.

2.MpeuepeHTtnnpasoBbie no3nunm KoHctutyun-
oHHoro Cypna

B poccuinckon 1opucnpyoeHumMn CywecTBYET B3Msn Ha
pewenns KoHcTutyumoHHoro Cyaa kak Ha pelleHust npeue-

AkTyanbHble NPO6IeMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

OEHTHOro xapaktepa. [encTBuTenbHO, HEKOTOPbIE CYLLECT-
BEHHble CBOMCTBa peweHuin KoHctutyumoHHoro Cyaa, co-
Jepxawmx npaBoBble MO3ULMK, CONMXAOT UX C NpeueneH-
Tamn. Tak, ero peLlieHnss pPacrnpoCTPaHSOTCS HE TOMbKO Ha
KOHKPETHBIA Cnyyan, HO M Ha BCE aHaOrM4YHbIE ClyYan W
UMEIOT oduumanscHbIn XapakTep, AeNaloWwmin X peanusauuto
00s3aTeNnbHOM Ha BCEN TEpPpUTOPUN CTPaHbl. [1OCKOMbKY
MOXHO T[OBOPUTb O CaMOCTOSITENLHOM MPaBOTBOPHYECKOMN
dyHKuMmM KoHctutyumoHHoro Cypga, cnenyeT npuaHaTb, 4TO
€ro pelueHns npmobpeTatoT NPeuUeneHTHbIN XapakTep U cra-
HOBATCHA WCTOYHMKaMK npasa.

Takon nogxod, 3aKOHOMEPEH ONd CTpaH, MPOBOAALUMX pa-
OVKanbHble coumanbHble, 9KOHOMUYECKNE U MNONNTUYECKME
pedopmbl. HopmaTMBHOE perynMpoBaHue 30eCb HaxoauTcs
B MOCTOSIHHOM MPOTUBOPEYMBOM Pa3BUTUU, TO OTCTAET OT
MPOBOANMBIX pPedopM, TO OMEPEXAET WX, YTO BbI3bIBAET MOT-
peOHOCTb B KOHCTUTYLMOHANM3aumm OTPaC/ieBOro U perno-
Ha/lbHOrO 3akOHOAATENbCTBA, T.6. BO BCTpavMBaHUM €ro B
HEMNPOTMBOPEYNBYIO MNPABOBYK) CUCTEMY, OCHOBAHHYIO Ha
BepxoBeHCcTBe KoHCTUTYUMN.

Co3paHne 3HauMMbIX MPeuedeHTOB B 3TOM MPOLIEcce ur-
paeT BaxXHEWWyl 1 gaxe Hanpaensoowytlo ponb. OcobeHHOo
HarnsggHO MNpeueneHTHbIM xapaktep pelleHnin KoHcTuTyum-
oHHoro Cyga nposiBnsieTcs Npy paspeLleHrr npaBoBbIX KOJI-
N3N, BO3HUKAOLWKMX B CBA3M C (akTamu nMpoTUBOPEYNS Ha-
LMOHaNbHOrO 3akKOHOAATENLCTBA MEXAYHApPOOHOMY, PEermo-
HanbHOro - obwedenepansHOMY, OTPACIEBONO - KOHCTUTY-
LLUOHHOMY.

Co3zpaHne npeueneHTHbIX pelleHnini B XO4e OCYLLEeCTBe-
HUSI KOHCTUTYLUMOHHOIO CyAoonpoOu3BOACTBA - OAMH U3 OC-
HOBHbIX MEXaHW3MOB MpPaBOBOM MoaepHu3aumn. MimMeHHoO B
pamkax Takoro nogxopga npaBoBble NO3MUUM KOHCTUTYLMOH-
Horo Cypa (OoTpakalolmecs B €ro peLlueHnsix) MOXHO cOomnoc-
TaBuUTb C ratio decidendi B aHIMMACKOM Npase.

Mo cytn cBoein, cyoebHble npeuedeHTbl B AeATeNbHOCTU
KoHctutyumoHHoro Cypa aBnsiloTCcs HeobxoaMMbIM - peryns-
TOPOM B YCIOBUSIX, KOFAa MPOBOOSATCS pagukanbHble pedop-
Mbl, @ 3HAYMT, KOPEHHBIM 0OPA30M MEHSAETCH 3akoHoOaTesb-
CTBO, U B TO Xe Bpemsi obecrneymBaloT CTabuIbLHOCTb MpaBa.

9
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Tem cambiM MOCPEACTBOM MNPakTUKM KoHCTUTYyumoHHoro Cy-
0a NpaBO OOHOBPEMEHHO BbIMOSHAET Kak (YHKUMIO CTabu-
nmsauum (KoHcepBaTuBHas GYHKUMS), Tak M QYHKUMIO pas-
BATUS (OUHAMWKK).

MpakTka nokasana, 4To, co3haBasi 3Ha4YMMbIE MpeLeneH-
Tbl B camblX GONeEBbIX TOYKax MNPOBOAMMBLIX pedopm, KoHc-
TUTyumoHHomy Cyay ypaetcs COxXpaHaTb CTabuiibHOCTb B
oOLwecTBe U BMECTe C TEM - He NpPenaTcTBOBaTb WHHOBA-
umam. Hambonee ybeoutenbHO 3TO MNPOSIBNSETCSA B MpPaBO-
Bbix no3unuuax KoHctutyumoHHoro Cypga, kacalowmxcs BOM-
POCOB COUManbHOM 3almTtbl (kasobbl MO TakuM BOMpocam
3aHMMAIOT MO KONMMYECTBY OOHO U3 MEPBbIX MECT Ccpean
Bcex obpaiueHnn rpaxpgaH B KoHcTuTyuuoHHbin Cyg, 3a
nocnegHune 10neT).

OcHoBbiBasicb Ha nonoxeHuax KoHctutyumn, KoHcTuTy-
UMOHHBbIN Cya chopmMynmpoBan M HEOOHOKPaTHO MOATBEP-
AW NpaBoOBYKD MO3ULMIO, COMMTACHO KOTOPOW M3MEHEeHne 3a-
KoHogatenem (B TOM 4MCAE MNOCPEOCTBOM BPEMEHHOrO pe-
ryJIMPOBaHUS) paHee YCTaHOBMEHHbIX MpaBuil A0/MKHO OCy-
LLECTBNATLCA TakuM 06pa3om, 4Tobbl cobnogancsa NpUHLMN
NoadepXXaHnsg OOBEPUS FpaxdaH K 3akOHy U OEeNCTBUSIM TO-
Cy[apcTBa, KOTOPbIN npeanonaraeT MNpaBoOBYID OMpeneneH-
HOCTb, COXpaHeHE pPa3yMHON CTabunbHOCTX MPaBOBOro pe-
rynmpoBaHusl, HeOonyCTUMOCTb BHECEHUS MPOU3BOJIbHbIX
M3MEHEHVI B LENCTBYIOLLYIO CUCTEMY HOPM W Mpeackasye-
MOCTb 3aKOHOAATEeNbHOM MONTUKN B coumanbHom cdepe.
OT0,KaKk M TOYHOCTb M KOHKPETHOCTb MPaBOBbIX HOPM, KOTO-
pble nexar B OCHOBE peLleHUr MNpaBOrnpUMEHUTENEN, BKIIO-
yasd cyabl, HEOOXOAMMO AN TOro, YToObl YYaCTHMKM COOTBET-
CTBYIOLLMX MPABOOTHOLLUEHNA MOIMNM B padyMHbIX Mpenenax
npensnaeTb MOCNeACcTBMS CBOEro noBedeHus U OblTb yBe-
PEHHBIMW B HEU3MEHHOCTU CBOEro OdUUMAIbHO MPU3HAH-
HOro crartyca, NPUOBPETEHHLIX NpaB, AEACTBEHHOCTU WX TO-
CyOapCTBEHHOM 3alnTbl, T.e. B TOM, 4YTO NpPMOBPETEHHOE
MMM Ha OCHOBE [OENCTBYIOLWErrO 3aKOHOAATENbCTBA MNpaBOo
OymeT yBaxartbCsd BnactaMm n OyOeT peanv30oBaHo.

Mpn aTom HeoOXoOMMO NOAYEPKHYTb, HTO B CBOWX pelle-
HUSX M BblpabOTaHHbIX MPaBOBbIX MO3MUMSIX B WX COBOKYM-
HOCTM KOHCTUTYUMOHHBIA Cya, BbIMOAHAA CTabUNU3Npyto-

AKTyanbHble NPo6aeMbl KOHCTUTYLIMOHHOIO MpaBoCyaus

Wwylo GyHKUMIO B BOMPOCax peans3auyn npuHUMna coum-
albHOr0 rocygapcTBa, BMECTE C TEM Y4YMTLIBAET YPOBEHb
peasnbHbIX 3SKOHOMMYECKUX BO3MOXHOCTEN HALLEN CTpaHbl
Ha COBPEMEHHOM 3Tane ee pPasBUTUS U UCXOAMT U3 HeobXo-
OVIMOCTU  HaxOXOEHUs KOHCTUTYUMOHHOro 6anaHca KOHKYy-
pPUPYIOLLMX MPaB N UHTEPECOB,C TeM 4TOObI Oblnn Hagexa-
WM 00pa3oM 3allMLLEHbl couMalbHble MpaBa rpaxnaH U B
TO X€ BPEMSI He 3aKkpbITbl MyTU A8 NPOBeAcHUst pedopm, B
TOM uucne B chepe counanbHOM MONTUKMN.

MpaBoBble no3vumn KoHctutyumoHHoro Cypa Hapsigy C
MUX MPEUEOEHTHbIM XapakTeEPOM WMEIOT U NpernguumanbHyto
cuny ons Bcex cydoB. Ecnv onpepeneHHas Hopma oTpacne-
BOr0 3akoHOAaTenbCTBa MPU3HAHA HEKOHCTUTYLMOHHON, TO
OHa TEM CaMblM YTPA4YMBAET OPUOAMHECKYID CWNY WU CTaHO-
BUTCS HEOEWNCTBUTENBHOM; MPW 3TOM HE TOJSIbKO OHa, HO U
nooobHble el Mo COAEPXaHUIO HOPMbI OPYrMX HOPMAaTUBHbIX
aKTOB HE MOryT MPUMEHSATLCS CydamMWu.

Bmecte ¢ Ttem pewenns KoHctutyumoHnHoro Cyga c co-
OepXalyMmMcs B HUX MPaBOBbIMU MO3NUMSIMA - U He Mnpeue-
OEHTbl, U He npewguua B 4MCTOM BUOE HU O CaMoro
KoHctutyumoHHoro Cypa, Hu gns opyrmx opraHoB. 31O npa-
BOBble aKTbl 0COOOro poa, MMEeKLLME OnpedeneHHble npe-
LedEeHTHbIE N npeloavuyanbHble CBOWCTBA.

MpaBoBbiM no3numamMm KoHCcTuUTyumoHHoro Cyga (0 Hux
roBoputcs B ctatbsx 29 u 73 denepanbHOro KOHCTUTYLIN-
OHHOro 3akoHa "O KoHctutyumoHHom Cyne Poccuiickon
denepaunn™) MpuUCyLLIM MHOTUE YepThbl, XapakTepHble O
UCTOYHMKOB rMpaBa. Bo-nepBbiX, OHM OTpaxarT rocygap-
CTBEHHYIO BOJIIO, MOCKOJIbKY BO3HMKAIOT KaK aKT KOHCTUTY-
LLMOHHOIro opraHa, ynosiHOMO4YEHHOIO BbIPa3nTbL 3Ty BOJIO B
npeanncaHHbiX 3akoHOM GopMe UM napameTpax; BO-BTO-
pbIX, UMEIT 00LLeobaA3aTenbHbI xapakTtep (M ONnsg 3aKOHO-
jatens v Ana npaBonpuMeHnTens) n obnagalT KavyeCTBOM
perynatopa OnNpeneneHHoro Buaa OOLLECTBEHHbIX OTHO-
LWEHUA - KOHCTUTYLIMOHHbIX OTHOLUEHWN; B-TPETbUX, 0bna-
0alT  OonpefeneHHbIMU  BHYTPEHHUMU  CBOWCTBaMK, MNOC-
KONbKY BbINOMHSAOT POSib HOPMAaTMBHOM OCHOBbI B MNpPaBo-
BOM CUCTEME, a TakKxKe CnyXaT OPUEHTUPOM B MNpPaBOTBOP-
4YecTBE U MPaABOMNPUMEHEHUN.
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®aktnyeckn B cratbe 125 KOHCTUTYUMM 3aKpensneHbl
lopyonyeckoe 3HadeHue cyaebHbix akToB KOHCTUTYLIMOHHO-
ro Cyoa v opnandeckme nocneacTBms NPUHATBIX UM peLle-
HAMN NO MNPU3HAHMIO aKTOB WM WX OTAENbHbIX MOSIOXEHWI
HEKOHCTUTYLIMOHHbLIMMU.

Pewenna KoHctutyumoHHoro Cyoa WMMEKOT  Takylo ke
chepy OencTBus BO BPEMEHM, MPOCTPAHCTBE W MO Kpyry
NN, KaKk peLleHns HOPMOTBOPYECKOro OpraHa, u, crenosa-
TeNbHO, Takoe e, KaKk HOpMaTMBHbIE akTbl, OOLLee 3Hadve-
Hue. TonkoBaHue KoOHCTUTYUMW, AaHHOEe KOHCTUTYLMOHHBLIM
Cynowm, aensetca oduumanbHbIM U 0693aTeNnbHbIM O BCEX
NpencTaBUTENbHbIX, UCNOMHUTENBHLIX U CyOeOHbIX OpPraHoB
rocygapCTBEHHOW BnacTu, OPraHOB MECTHOro camoynpasne-
HUA, NPEaNPUATUN, YYPEXOEHUN, OpraHM3aumn, OOMKHOCT-
HbIX NUL, rpaXaaH U nx obbeauHeHwunt (ctatest 125 KoHcTu-
Tyuumn, ctatet 3 U 106 PepepanbHOro KOHCTUTYLIMOHHOMO
3akoHa "O KoHctutyumoHHom Cype Poccuiickoinn depepa-
ummn"). Pewenna KoHctutyumoHHoro Cypa obs3artesnbHbl Ha
Bcelr Tepputopum Poccuitickoin Pepepauy  ona  Bcex
NpencTaBUTENbHbIX, UCNOMHUTENBHLIX U CyOeOHbIX OpPraHoB
rocygapCTBEHHOW BnacTu,OpraHOB MECTHOr0 camoynpaBne-
HUS, NPeanpPUATUIA, OpraHM3aunii, AO/KHOCTHBIX L, rpax-
JaH n nx obbeamHeHuin (ctatbs 6 (PemepanbHOr0 KOHCTUTY-
umoHHoro 3akoHa "O KoHctutyumoHHom Cype Poccuiickorn
Pepepaumn”).

Oobs3atensHOCTb  pelleHnin  KoHctutyumoHHoro Cyma um
€ro npaBOBbIX MO3ULWIA BblpakaeTcs U B TOM, YTO akTbl WM
X OTAENbHbIE MONOXEHUS, NPU3HAHHbIE HEKOHCTUTYLIMOH-
HbIMU, yTpaumBaloT cuny (ctatesd 125 KoHctutyummn). Pewe-
Hue KoHctuTyumoHHoro Cyga O MnpU3HaHMM HOPMAaTUBHOMO
akTa MOJSIHOCTBIO WM 4YaCTUYHO HE CcooTBeTCTBYOWMM KOHC-
TUTYUMW BREYET yTpaTy IOpuaONYECKON CWSbl 3TOMO akta Wi
COOTBETCTBYIOLLEN €ro 4acTu,He TPebyeT HMKAKOro noaree-
PXOEHUS OPYrMMU OpraHamm M AOO0/DKHOCTHBIMU JIMUAMU; B
cnyyae, ecnn peweHnem KoHctutyumoHHoro Cyma Hopma-
TUBHbIA akT MpuU3HaH He COOTBETCTBYIOWMM KoHCTUTyumMn
mbo N3 ero pelleHnss BbiITEKAeT HeOoOXOOMMOCTb YCTpaHe-
HMA npobena B MPaBOBOM PErynMpoOBaHNN, COOTBETCTBYIO-
WM TFOCYOApPCTBEHHbIN OpraH paccMaTtpuBaeT BOMPOC O

AKTyasibHble NPOGAEMbl KOHCTUTYLIMOHHOMO MpaBoCyaus

MPUHATMN HOBOIO HOPMATMBHOIO akTa; lopuamyeckas cuna
noctaHoBnennss KoHctutyumoHHoro Cyoa O Npu3HaHUM akTa
HEKOHCTUTYLIMOHHBIM HE MOXeT ObITb MNpeogosieHa MOBTOP-
HbIM MPUHATUEM TOrO XE akTa; A0 MPUHSTUSA HOBOrO HOpMa-
TUBHOIMO akTa HenocpencTBeHHO npumeHsieTca KoHcTuty-
uns Poccuiickon Pepepaumn. PelueHnst CydoB UM WHbIX Op-
raHOB, OCHOBAHHbLIE HA aKTax, MPU3HAaHHbIX HEKOHCTUTYLMOH-
HbIMW, HE MOAMeXaT WCMOMHEHMIO W OO/MKHbl ObITb MNepec-
MOTPEHbI B YCTAHOBSIEHHbIX denepasnbHbIM 3aKOHOM Cly4a-
ax (ctatbs 79 PenepanbHOro KOHCTUTYLIMOHHOro 3akoHa "O
KoHctutyumoHHom Cyne Poccuiickon Penepaumn™). 3akoH
He [OryckaeT BO3MOXHOCTU MNepecMoTpa pelleHnin KoHcTu-
TyumoHHoro Cypga.

HencnonHenne, HeHagexallee mMcnonHeHne nmbo BOCH-
PENATCTBOBAHME MCMOMHEHNIO peLlleHnst KOHCTUTYLIMOHHOMO
Cyna Poccuiickon ®Pepepauyn Bne4YeT OTBETCTBEHHOCTb,
YCTaHOBJIEHHYIO denepanbHbiM 3akoHOM (cTaThss 81 depe-
panbHOr0 KOHCTUTYLMOHHOrO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccuiickon Penepaummn™).

B cnyyae npuaHaHua KoOHCTUTYyUMoOHHbBIM Cydom 3akoHa,
MPUMEHEHHOIO B KOHKPETHOM [Aene, HEKOHCTUTYLMOHHbIM,
JAHHOE [eno BO BCSKOM Chyd4ae MNOAJIEXUT MNePecMoTpy
CYOOM WM WHbIM KOMMETEHTHbIM OPraHoM B OObIYHOM MMO-
psaoke.

KoHcTuTyumoHHbin Cyn, popmMynmpyeT MpaBoBble MN0O3U-
UMM Npexne BCEro B CBOMX MOCTAHOBIIEHUSIX, @ Taikke B Ofl-
peneneHusax - TakK Hal3blBaeMbIX "OTKa3HbIX" OnpeaeneHusx
(B aTKX cnydasx NpUHUMaEeTCs pelleHne 06 ux onybnmkoBa-
HUK), onpegeneHns ¢ "MONOXUTENbHbIM CcoaepXaHnem"
(NMpUHUMaeMble, BO-NEPBLIX, B LENGX MNPOLECCYasIbHON 9KO-
HOMMWN, @ BO-BTOPbIX, KOrAa HeobXoAMMO pacnpOCTPaHUTb
paHee W3NOXEHHYIO MNPaBOBYID MO3ULMIO HA CXOOHbIE OTHO-
LUEeHUS, N €Ci NO NpeagMeTy O0palleHns paHee MPUHATO
peLlleHnE, COXPaHAIOLWEE CBOIO CUMy), a Takke OornpeneneHuvs
0 pasbscHeHun pelteHnin KoHctutyumonHoro Cyma. Hopma-
TUBHAs cuia MpPaBOBbIX MO3ULMIA,U3MIAaraeéMblX B Takmx orpe-
OENEeHnaX, HEKOTOPbIMU YYEHBIMU OLUEHMBAETCS kak obnaga-
loLLlast MeHbLUen cunoli. PopmManibHO 3TO CYXAEHME OCHOBbI-
BaeTca Ha ctatbe 43 PenepanbHOro KOHCTUTYLMIOHHOIO 3a-
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koHa "O KoHctutyumoHHom Cype Poccuiickon Pepepa-
umMn”, KoTopas YrnOMMHAET TOJIbKO MOCTAHOBIEHMS.

Byaoyun mctouyHnkamu npa.a, peweHns KOHCTUTYLMOHHO-
ro Cyoa ¢ cogepXalmMucs B HUX MNPaBOBbIMM MO3ULMSIMMU,
no cBoen cyTn GakTMYeckn oTpaxawwwmmm ocoboro poaa
NpPaBOTBOPYECTBO, 3aHNMAOT 0COO0e MecTO B 0OLlel cuc-
TemMe WUCTOYHMKOB npaBa Poccun. WToroebie peLleHus
KoHctuTyumoHHoro Cypa cBsi3aHbl C ToNkoBaHMEM KOHCTU-
TyLUMM, KOTOPOE MOXET ObiTb cneuyanbHbIM (B cleumasibHOM
npoueaype O TOMKOBaHMM TOrMO WM  WHOIO  MOJSIOXEHUS
KoHCTUTyumMn) mnn kasyanbHbiM (MHUUMOEHTHbIM) - B OCTaslb-
HbIX Aenax, paspewaembix KOHCTUTYUMOHHbIM Cyaom, B TOM
yncne npu MpPOBEPKE KOHCTUTYLIMOHHOCTM 3akoHoB. Opu-
auyeckas cuna mUToroBblx pelueHnin KoHCTUTyumoHHoro Cy-
0a npeBblllaeT pUaNYeckyto cuny nboro 3akoHa, a cne-
[oBaTeNbHO, MPaKTUY4ECKM pPaBHa OPUONYECKON cune ca-
Mo KOHCTUTYUMM, KOTOPYIO YXe HEeNb3s MNPUMEHHATb B OT-
pbiBE OT WTOroBbiXx pelleHnin KoHctutyumoHnHoro Cypa, oT-
HOCALLUMXCS K COOTBETCTBYIOLIMM HOpMaMm, M Tem 0Oonee
BOMPEKN STMM peLleHnsM. 30eCb YMECTHO BCMOMHUTbL 3a-
Me4dyaHne amMepuKaHCKOro cyabu O TOM,4To "KoHcTuTyums -
3TO TO,4TO O Hel roBopat cyabu”. Takum obpas3om, ntoboe
TONKOBaHME BbICLLIEro 3akoHa CTpaHbl, KOTOpPOe [aeTcs
KoHCTUTYUMOHHbIM CyOoM B €ro npaBoBbiX MO3ULMSX, UMe-
€T KOHCTUTYLMOHHYIO CUIy.

3.TpancdopmauuanpaBoBbixnoamumnmnKoncrury-
umoHHoro Cyna Bo BpemMmeHm

Pewenne KoHcTuTyuMoHHOro Cypa OKOHYaTenbHOo, He
noanexnT obxanoBaHMIO W, cneaoBaTenbHo, NepecmoTpy. B
TOo Xe BpemMsa KoHCTUTYUMOHHLIM Cya, He CBA3aH XXECTKUMMU
pamMkamMn paHee MNPUHATBIX MPaBOBbIX MO3UUMA. 3TO 00yC-
NIOB/IEHO TEM, YTO W3MEHEHMEe >XWU3HEHHbIX peanuii MOXeT
NpPUBOOUTL U K OTCTYMJIEHWIO OT paHee CHOPMYNMPOBaHHbIX
NPaBoOBbIX MO3UNLMIA, MOCKONbKY KOHCTUTYUMOHHLIM Cya, npu-
MEHSA N UCTONKOBbIBaA KOHCTUTYUMIO, BLISIBNSIET HE TOMbKO
"OykBYy", HO "Oyx" TEX WM MHbIX €€ TMOJIOKEHNA Ha KaKOoMm
HOBOM 3Tane pasBUTUS KU TeM caMbiM NpucnocabnveaeTt ee
K MEeHSIIoLUMMCS OTHOLLEeHMSIM B obOulecTBe ("x1Boe npaBo”,

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

"xmBas" KoHcTuTyums). B Takom cnyyae KOppekTupoBka pa-
Hee CGOPMYNMPOBAHHLIX MNPAaBOBbIX MO3ULMA HE O3Ha4YaeT
OTMEHbI PaHee MPUHATOrO pPeLIeHns WU He NpUBOAUT K ne-
pecMoTpy B uUenoM npaktukm KoHctutyumoHnHoro Cypa. Ero
PELUEHNE COXPAHAET OPUONYECKYI0O CWUITY U HE MNOLNEXUT
nepecMoTpy. CoxpaHseT CBOKO cuny U chopmMynmpoBaHHas
B Hem npaBoBasi no3vums. KOHCTUTYUMOHHbIM Cyn MoxeT
BEPHYTbCA K Hel B Oyayllem,korga oHa OyaoeT COOTBETCTBO-
BaTb HOBbIM >XW3HEHHbLIM PEeaNAM.

KoHcTtutyumoHHbii Cyn, Poccun npuHUMaeT pellueHns Kak
B NJIeHapHOM 3acefjaHun, Tak M B 3acepjaHum nanat. [lpu
3TOM nanara He Bnpase ¢OPMYIMPOBaTbL MPaBOBbIE MO3U-
LMK, OTKITOHSIIOLLIMECST OT TEX, KOTOPbIE COAEPXaTCs B peLle-
Husax KoHctutyumoHHoro Cypma. BmecTte ¢ TeM NjieHyM MO-
XKET 3aHATb WMHYIO MPABOBYIO MO3ULMIO, HEXENN CHOPMYIn-
poOBaHHas MnasartaMmm WUNn gaxe VUM CamuMm.

MexaHn3mMm pasBuTUS, YTOYHEHUS N MNEpecMoTpa paHee
ChOPMYNIMPOBAHHLIX MNPaBOBbIX MO3UUWIA  COOEPXUTCH B
ctatbe 73 dPepepanbHOro KOHCTUTYLIMOHHOrO 3akoHa "O
KoHcTutyumoHHom Cyne Poccuiickoin ®depepaummn”™ n B §40
Pernamenta KoHctutyumoHHoro Cypa Poccuitickoin depe-
paumn. CnenyeT OTMETUTb, YUTO TakOW MEXaHU3M CYLLECTBY-
€T He TOJSIbKO B POCCUACKOM MpaBe. AHaNOrM4HbIn  Mexa-
HM3M 3akperieH B § 16 3akoHa o (PenepanibHOM KOHCTUTY-
umoHHoMm cyne lepmaHum n B § 48 ero PernameHta.

Mpn BbIpaboTke pelleHms No HoBoMy Aeny KoHcTtuTyuu-
OHHbIN Cyn, MCMONb3yeT OrpaHNYUTENBLHOE WK pacLunpu-
TENbHOE TOJIKOBAHME paHee CHOPMYIMPOBAHHLIX MPaBOBbIX
no3nunn.

OrpaHnunTensHOe TONKOBaHME WMEET MECTO, korga obc-
TOATENBbCTBA pPacCMaTpPUBaAEMOro Aena TakOBbl, YTO MpPaBo-
Bbl€ MO3ULUMKN, BbIPAXKEHHbIE B PaHEE MPUHATBLIX PELUEeHUsIX
KoHctutyumoHHoro Cypna,He MOryT ObiTb MOJIOXEHbI B OCHO-
BY PELUEHMS MO OaHHOMY Aeny WU He MOryT ObITb pacrnpocT-
pPaHEeHbl Ha HOBYIO, MO BMOVUMOCTM CXOOHYKO cuTyaumio. pu
3TOM HepacrnpocTPaHeHue paHee BblipaOOTaHHOM MPaBOBOW
nos3vuumn conpoBoXxaaeTcs GakTUYEeCKN CYXeHMeEM obbema
€€ COoAepXaHusl, HO He MNPUBOAMT K OTMEHE MpedblayLLero
peweHns (OnpepeneHne KoHcTuTyumonHoro Cypa ot 12
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mMaa 2003 r. Ne 165-O, B koTopoM KoOHCTUTYUMOHHbI Cya,
oTKasasicd pacnpocTpaHuTb paHee CHOPMYIMPOBAHHYIO
NPaBoOBYID MO3ULMIO O TOM,4YTO HEOOoMyCTUMO MiaTUTb Hanor
C (akTMyeckn Henoy4EeHHbIX A0XOA0B, MOCKONbKY B HOBOM
nene 6bina vHas cuTyaums).

PacwmpnTtenbHoe TonkoBaHMe CBOOAMTCA K BbIOOPY CXO-
XEro gena u nepeHocy chOOpPMyIMPOBaHHOW B HEM MNpaBO-
BOW MO3MUMM Ha HOBOE OEN0,4TO COMPOBOXAAETCS pacLun-
peHnem obbema paHee CcHOPMYNMPOBAHHOM MNPaBOBOM MO-
3MUMM U CO3OAQHMEM HapalleHHOW, a Mo CyTM - HOBOW npa-
BOBOM MO3mumn (pacnpocTpaHeHne Wn3noxeHHom B [locTa-
HoBneHn oOT 27 mapta 1996 roga npaBoBOW NO3MUMK O
HEeOOoNyCTMMOCTM OTCTPaHEHUS OT yyacTusa B Oene agBoka-
TOB, Yy4aCTBYIOLUMX B KayeCTBE 3alMTHUKOB B YrOJIOBHOM
Cy4onpon3BoACTBE, B CBA3W C OTCYTCTBUMEM Y HUX Cheuu-
anbHOro Aonycka K roCyfgapCTBEHHON TalHe, Ha BCE BUAbI
cyoonpom3Boactea). Becbma BaxHbIM NpencTaBnsercs
pacwupuTenbHoe ucTosikoBaHne KOHCTUTYUMOHHbIM Cy-
OOM MpaBOBOM MNO3uUUKM OTHOcUTeNbHO ctatbn 1070 Mpax-
JaHckoro kopekca Poccuiickoii dPepepaumm, KOTopoe Mnos-
BONMNO TpeboBaTb rpaxaaHam BO3MeELLEHUs Bpena, npu-
YAHEHHOrO MM HE3aKOHHbIM 3agepXaHnem (onpepeneHve
KoHctutyumonHoro Cyma ot 4 pekabpa 2003 roga no
xanobe rpaxgaHkn T.H. AnunkuHoi).

B kauectBe npumepa M3MEHEHUS MPaBOBbIX MNO3NLIMIA
MOXHO npwuBecTn gena KoHctutyumonHoro Cypa o npoBep-
K€ KOHCTUTYLUMOHHOCTW MOSIOXEHUN TamMOXEHHOro Kopekca
Poccuiickoin depepaupmn (0 OONYCTUMOCTU  BHecyaeOHOM
KoHduckaumm mmywectea). 20maa 1997 roga nanata KoHc-
TUTyumoHHoro Cyga BblHECNAa MOCTAHOBNIEHME, B KOTOPOM
npu3Hana COOTBETCTBYIOWMM KOHCTUTYUMX  MOJIOXEHUS
nyHKToB 4 1 6 cratb 242 n cratbk 280 TaMOXEHHOro Ko-
Jekca, npenycmaTtpuBalolye npaBo TaMOXEHHbIX OpraHoB
KOHOUCKOBLIBaTb MMYLLLECTBO B KayecTBe CaHKUMM 3a COo-
BEPLUEHHOE MpaBoHapyLlleHne. ChopmMynmpoBaHHasa B pes3o-
JIIOTVBHOWM 4aCTW MNOCTaHOBNIEHMSI MpaBoBasi No3vums obyc-
nosnueana KOHCTUTYUMOHHOCTb YKa3aHHbIX 3aKOHOMOoXe-
HUIA HaMMuMeM rapaHTMM MOCNenylwero cynebHoro KOHT-
pons 3a 3aKOHHOCTbIO M OBOCHOBAHHOCTLIO Takoro peLle-

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

Hua. 11 mapra 1998 ropga nneHym KoHctutyumoHHoro Cyaa
B MOCTAHOBMEHMN MO OEny O MPOBEPKE KOHCTUTYLIMOHHOCTU
cTatb 266 TamMOXEHHOro Koaekca,4acTu BTOpon cTtatbk 85
n ctatbn 222 Kopekca PCHPCP 06 agMMHUCTPATUBHLIX Mpa-
BOHApPYLUEHMSX MPU3HaN COOTBETCTBYIOLLME 3aKOHOMOIOXE-
HUS HEKOHCTUTYLMOHHBIMA WMCX0OS U3 TOro, YTO KOHdpmcka-
UMS MMYLLECTBA MOXET MMETb MECTO TOJIbKO B CyaebHOM
nopsake. 9Ta npaBoBas NO3VUMSA Takke Obina npuBedeHa B
PE30NI0TUBHOM 4YacTu MnocTaHoBNeHns. COOTBETCTBYIOLLUM
0bpasom KoHcTuTyuMoHHbIN Cyd, UCTONKOBaN MONOXEHNE
noctaHoeneHnsa ot 20maa 1997 roga, cornacHO KOTOPOMY
"aKT cyda SBNGETCS WUTOrOM pPELUeHWs BOoMnpoca O JIULLEHUMU
nmua ero mmywecTtea”. B pesdynbtate MOXHO cyuTatb, YTO
Mo BOMPOCY O KOHOUCKAUMM MMYLLECTBA akTyasibHasd MpaBo-
Bag no3nuusa KoHctuTyumoHHoro Cyda BblpaxeHa B MnocTa-
HoBneHun mnneHyma ot 11 mapta 1998 roga. [deno,no koTo-
POMY BbLIHECEHO 3TO MOCTAHOB/IEHNE, HE CJly4aMHO MPUHSAN K
CBOeMy npoun3BoacTBy mneHym KoHctutyumoHHoro Cypa,
XOT9 B CaMOM pPeLUeHMM CCbINkM Ha cTathio 73 depepanb-
HOMO KOHCTUTYUMOHHOro 3akoHa "O KoHctutyumoHHom Cyaoe
Poccuiickoin depepauymn” Her.

YTO4YHEHNE paHee BbIPAXEHHbIX MNPaBOBbIX MNO3ULNNA
MMENO MECTO M MNpPU MNPOBEPKE KOHCTUTYLMOHHOCTU 3aKo-
HOMONIOXEHUIM O npuBaTM3auMn Xunbs (peweHne KoHcTu-
TyumoHHoro Cyga no "KOMMyHasnbHbIM KBapTupam”, NpuHa-
T0e B 1998 roay).

B TlMoctaHoBneHnn ot 21 pekabps 2005 roga no peny o
NMPOBEPKE KOHCTUTYLIMOHHOCTM OTAENbHbIX MONOXeHnn Pe-
nepanbHoro 3akoHa "O6 00Wux npuUHUMNax opraHM3aumn
3aKoHOAATEeNbHbIX (MNPEeaCTaBUTESNbHBIX) U UCNONHUTENbHbIX
OpraHoB rocydapCTBEHHOW Bnactn cybbekToB Poccuiickon
®depepaummn”  KOHCTUTYUMOHHBIM  CyoomM  Oblia  YTOYHEHBI
npaBoOBble MNO3VUMM MO Bonpocam GOPMUPOBAHUS  BbICLLIMX
VCMNONHUTENbHbLIX OPraHoOB roOCyOapCTBEHHOW BNacTn cybb-
ektoB Poccuitickon depepauym, B TOM 4UC/E KacatoLupecs
yyacTusl B Ha3HAYEHMM HaA [OOMKHOCTb WX PYKOBOOUTENEN
3aKOHOOATENbHOrO (NPeacTaBUTENBLHON0) opraHa rocynap-
CTBEHHOI Bnactn cybwbekta Poccuiickonn Penepaunm (Moc-
TaHoBneHne ot 18 gaHBapa 1996 ropa N 2-I1 no neny o npo-
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BEPKE KOHCTUTYLMOHHOCTU psiga nonoxeHwun Ycrtaea (Oc-
HOBHOro 3akoHa) ANTalckoro kpas).

B MoctaHoBneHnn ot 21 pekabpsa 2005 ropa KoHcTuTty-
UMOHHbIM Cya, Npuwen K creaylowyM BbIBOOAM.

BeegeHHbIn DepepanbHbiM 3akoHOM oT 11 gekabpsa 2004
roga "O BHeceHun uamMeHeHuin B PepepanbHblii 3akoH "00
oOLMX MPUHUMMaxX opraHn3aumm 3akoHOoAATeNbHbIX (Npeac-
TaBUTESNbHbIX) W UCMOJSIHUTENbHbLIX OpPraHoB rOCYAapPCTBEH-
Hol Bnactm cybbektoB Poccuiickon Pepepaummn” n B Pe-
nepanbHbli 3akoH "O6 OCHOBHbIX rapaHTUsX wusbuparterb-
HblX MPaB W npaBa Ha yyactme B pedepeHayme rpaxkaaH
Poccuiickoin  ®depepauyn” nopsooK HadeneHust MosIHOMO-
YMEMN BbICLLEr0 AO/MKHOCTHOrO nvua cybbekta Poccuiickon
depnepaumn (PyKoBOOUTENS BbICLLEr0 WUCMONHUTENILHOIO Op-
raHa rocymapcTBeHHOW BnactM cybobekta Poccuiickon Pe-
Jepaumn) npegycMaTpuBaeT, uYTO B [HaHHOWM npouenype
yy4acTByloT n Poccuiickas Penepaupss n cyowekt Poccwiic-
ko depepaumm - B nMUe, COOTBETCTBEHHO, [lpe3naeHTta
Poccwuiickorn depepauvn, npegnaratolero KaHaMoaTypy Ha
3Ty [OOMKHOCTb, U 3aKOHOAATENIbHOrO (NPencTaBUTENbHOIO)
opraHa rocydapCTBEeHHOM Bractnm cybbekta Poccuiickon
depepaunm, NPMHUMAIOLLErO pelleHrne O HageneHun (unm
00 oTkaze B HaOeNeHun) NOSHOMOYMSMU NPeacTaBieHHOMN
MpesngeHtom Poccuiickoin Penepaumm kaHAMOATYPbI.

OueHvBas B COOTBETCTBUMM CO cTatbeirt 125 KoHcTuTyumm
Poccuiickoin depepaumn, ctatbed 3 U 4YacTblio BTOPOM
ctatbt 74 depepanbHOro KOHCTUTYLMOHHOMO 3akoHa "O
KoHctutyumorHom Cyne Poccuiickoit denepaumm”™ KOHCTU-
TYUMOHHOCTb COOTBETCTBYIOLLLErO HOPMaTMBHOIO MNPaBOBOIO
akTa mcxogs M3 ero 6ykBaslbHOMO CMbICHa, CMbICNa, npuaa-
BaeMoro emy oduuManbHbIM TOKKOBAHUEM WA CIIOXUB-
Lencs npaBONPUMEHUTENIBHOW MPaKTUKOM, a Takke ucxoas
N3 MecTa [O3aHHOro akTa B CUCTEME MNpaBOBbIX akToB, KOHC-
TUTYUMOHHBIN Cyn, Poccuiickort depepaumn obpawiancs K
aHanmay nonoxeHuii KoHctutyumm Poccuiickon depepaumn
KaK KPUTEPUIO TakOM OLIEHKN.

B wactHOCTW, B yka3aHHOM [loctaHoBneHun ot 18 gHBa-
pa 1996 ropa KoHctutyumoHHbii Cyn Poccuiickon depe-
pauun npuwen K BbIBOAY,YTO camMo Mo cebe npaBo 3aKOHO-
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haTtenbHOro (npeactaBUTENIbHOrO) opraHa cybbekTa Poc-
cuinickoir depepaunmn Ha ydactme B HOPMUPOBAHUN WUCMON-
HUTENLHOrO OpraHa BnacTM OaHHOro cybbekTa Poccuiickon
depepaunn He NPOTUBOPEYUT OCHOBAM KOHCTUTYLIMOHHOIO
cTpos Poccwiickoin dDepepaumm; Takoe ydactue, 0JHako, He
OO/MKHO MPMBOAMTL K Mapanu3aumm OeaTenbHOCTUM BXoad-
WUX B €OMHYID CUCTEMY WCMONHUTENbHOW Bractu B Poc-
cuiickonn dPepepauuyt OpraHoB WCMONHUTENBLHOM  BIAcTU
cyobekta Poccuiickon Pepepauym 1M nulate UX CamMoOCTO-
ATENIbHOCTU MNPW OCYLLECTBMIEHUM MNpUHaOexawmx UM Mos-
HOMOYMA B KOHCTUTYLMOHHO-NPaBOBOW CUCTEME pasgene-
HUS BNAcCTEN.

MoaToMy, npu3HaBasi HEKOHCTUTYLMOHHLIMU COOTBET-
cTBylowmMe nonoxeHnss YcrtaBa (OcHoBHOro 3akoHa) An-
Tarickoro kpasi, KoHctuTyuuroHHbii Cyn, Poccuiickon depe-
pauun Mcxoamn M3 HemornycTtMMocTM u3bpaHus naBbl af-
MUHUCTPauMn ANTaNCKOro Kpas ero 3akoHoaaTeNbHbIM Op-
raHOM rocydapCTBEHHOW BNacTn - ANTaCKMM KpaeBbiM 3a-
koHopaTenbHbiM Cob6paHnem, KOTOPOMY AENCTBOBaBLUMM Ha
TOT MOMEHT 3aKOHOOATENLCTBOM ANTaMCKOro Kpasi - B OT-
CYTCTBME chneumanbHOro degepanbHOro 3akoHa, perynupy-
loWwero obwme MNPUHLMNLI OpraHM3auum 3akoHoAaTeNbHbIX
(NnpencTaBuTENbHBIX) MU UCMAOJIHATENBbHBIX OpraHoB rocygap-
CTBEHHOW Bnactu cyobekTtoB Poccuiickon depepaumm - 6bi-
NN NPEeAoCTaBfieHbl  MOSIHOMOYMS MO yTBEPXAEHWIO (Mo
NPEACTaBNEHNIO [NaBbl agMMHUCTPALMN Kpasi) CTPYKTYpbI
agMuHUCTpauum mn CoBeta agMUHUCTPaUUK, MpUHMMaloLle-
ro PELIeHNs MO BaXHEWLUMM BOMPOCaM XWU3HW Kpasd, Mo aa-
ye corfacus rfnaBe agMUHUCTPALMM Kpas Ha HasHavyeHue u
0oCcBOBOOXAEHME OT JOO/MKHOCTM €ro MepBOro 3amMecTUTeNd,
PYKOBOOAUTENEN KPAEBbLIX OPraHOB - BHYTPEHHUX Oen, IoCTU-
uMn, GUHAHCOB, COUMANbHOM 3alUTbl HACEeNeHus, No ynpae-
JIEHNIO TOCYOAPCTBEHHLIM MMYLLECTBOM Kpasi, MOCKOSIbKY B
TakoM Cnydyae WCMOoNHUTENbHasas BnacTb LEIMKOM U Nof-
HOCTbIO BbIBOOWNACb Obl M3-MOA KOHTPOMA Hapoga W He Obl-
na Obl OTBETCTBEHHA Neped, HUM, a M3bUPaeMblii B Takom
nopsigke rnaea agMWUHUCTPALUMM HE MOIM CYMTaTbCS NErUTUM-
HbIM HE3aBUCUMbIM TMpPeacTaBUTENEM UCMOJIHUTENBHOMN
Bnactn (lMoctaHosnenne ot 18 auBapsa 1996 roga N 2-M).
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MpaBoBble MO3VLMKN, CHOPMYIMPOBAHHLIE B Ha3BaHHbIX
PELEHNNAX, UMEIOT 3HAYEHUE 019 OLUEHKU KOHCTUTYLMOHHOIO
cTatyca BbICLLIEr0 AOO0J/HKHOCTHOrO nmua cybbekta Poccuiic-
kon depepaumm B MexaHM3Me pasfdeneHns rocyanapCTBEH-
HoM BracTn B cybbekTax Poccuiickori Penepaunn. Bmecte
C TEM OHM HEe MOryT OblTb B MOSIHOW MEpPEe WCMOMb30BaHbI
ONS OUEHKM HOBOrO rnopsgka HageneHns  nosiHOMOYNAMU
BbICLLIErO [JO/MKHOCTHOrO nuua cybbekta Poccuiickon Pe-
Jepauun, npegnonararowero ydacTme B HEM Kak 3akoHOoOa-
TENbHOro (NPeacTaBUTENBHONO) OpraHa roCyaapCTBEHHOM
Bnactu cybbekta Poccuiickon Pepepauunu, Tak u [Npean-
neHta Poccuiickon depepaumm.

Mockonbky nonoxernuns KoHctutyummn Poccuiickoin Pe-
Jepaunn NposiBASIOT CBOE PErynsaTMBHOE BO3OENCTBME Kak
HENOCPEACTBEHHO, Tak N MOCPEACTBOM KOHKPETUINPYIOLLMX
MX 3aKOHOB B OMPEOESIEHHOM CUCTEME MNPaBOBOrO perynu-
poBaHUs, NPUTOM B pPa3BMBAKOWEMCS COLMaNbHO-NCTOPU-
4YeCKOM KOHTEKCTe, NpaBoOBble MNO3ULMN, CHOPMYNMPOBaH-
Hble KoHcTtuTyumoHHbiM Cyoom Poccuiickoinn depepauyn B
peaynbrate MWHTEPNPEeTaLnm, UCTOMKOBAHUS TEX WU WHbIX
nonoxeHuni KoHctutyumm Poccuitickon depepauymn npume-
HUTENBbHO K MPOBEPSIBLUEMYCSH HOPMAaTMBHOMY akTy B CUCTe-
ME MpPEXHEro npaBOBOro PErysnMpoBaHns M UMEBLLEN MEC-
TO B TO BpPEMS KOHCTUTYLMOHHOM MpPakTUKM, MOryT YTOY-
HATbCS NIMOO W3MEHATLCHA, C TEM 4YTOOblI aOeKBaTHO BbISIBUTb
CMbICNT TEX WM WHbIX KOHCTUTYLMOHHBIX HOPM, UX OYyKBYy W
OyX, C Yy4EeTOM KOHKPETHbIX COLManbHO-MPaBOBbIX YCIOBUM
X peanmaaumm, BKIKYasd M3MEHEHUSI B CUCTEME MPaBOBO-
ro perynmpoBaHus.

Tak, copepxawmiica B [loctaHoBneHnn oT 18 «HBaps
1996 ropma N 2-1 BbIBOA4 O TOM, 4TO, MO CMbICNYy cTaten 3
(vactb 2) m 32 KoHctutyumn Poccuiickon Pepepauuu,
BbICLLIEE AO/MKHOCTHOE NnL0, DOPMUPYIOLLLEEE OpraH UCnon-
HUTENbHOW BNAcTW, MONy4aeT CBOM MaHOAT Henocpea-
CTBEHHO OT Hapoda W nepef HUM OTBETCTBEHHO, Obin cae-
NlaH C y4eTOM OENCTBOBaBLLUErO B TO BPEMSI MPaBOBOrO pe-
rynupoBaHus: cornacHo depepanbHOMy 3akoHy OT 6 ge-
kabpsa 1994 ropa "OO OCHOBHbIX rapaHTUsIX mn3duparenb-
HbiX mnpaB rpaxpaH Poccuitickoii Pepepaumn” rnaBa uc-

AkTyasibHble NPOGIEMbl KOHCTUTYLIMOHHOrO MNpaBocyaus

NMOSIHATENBHOIO OpraHa rocyaapcTBEHHOW BNacTM CyObek-
Ta Poccuiickoin depepaummn mnsdbupanca rpaxgaHamu, no-
pAnok dGOPMUPOBAHUA WUCMOSHUTENBHOW BNactu CyObekToB
Poccuiickon depepauyi Ha OCHOBE NPSIMOro u3bpaHus
rnae agMMHUCTpaUMn npenycmaTpuBancd B OONbLUMHCTBE
OENCTBOBaBLUMX TOrAa YycTaBoB CYyObLekTOB Poccuiickon
depepaupn.

CnepoBaTenbHO, TE3UC O NPSMbIX BblOOpax rna.Bbl MCMOS-
HUTENBbHOrO OpraHa rocydapCTBEHHOM BfacTn CcybbekTa
Poccuiickon depepaumn kak O Nopsake, aaekBaTHOM CTaTb-
am 3 n 32 KoHctutyummn Poccuiickoin depepaupn,- npy Tom
yto KoHctTuTyumoHHbli Cyn, Poccuiickoin depepaumm  He
paccmMaTpuBasn BOMPOC, BO3MOXHbI NN MHblE KOHCTUTYLMOH-
HO [OONyCTUMblE BapWaHTbl MPaABOBOrO PErynnMpoBaHus, He
npoTMBopeYalme KOHCTUTYLIMOHHOMY MPUHUMIY CBOOOOHbIX
BbIOOPOB M oOTBevawolme TpeboBaHUAM YpPaBHOBELLMBAHUS
NPVHUMMNOB AOEMOKPaATUM WM eOWHCTBA CUCTEMbl  MCMOJSHN-
TeNbHbIX OpraHoOB rocydapCTBEHHOW BNacTu,a Taikke MOJSHO-
mMoumnii Poccuiickoin depepaumm M MNOMHOMOYNA ee CyObek-
TOB, - HE MOXET ObITb UCTONKOBaH Kak HEBO3MOXHOCTb YC-
TaHOBNEHUS KakKoro-mmbo MHOro nopsaka, yooBJIETBOPSIO-
LEero coaepXaHuio npaBa Ha CBOOOAHbLIE BbIOOPLI U TpPebo-
BaHMAM O HeOobXOAMMOCTM [OCTaTo4yHOro GanaHca ykasaH-
HbIX KOHCTUTYLMOHHbIX LEHHOCTEN.

BbisiBNeHHass KOHCTUTYUMOHHO-NPaBoOBas npupoda MHC-
TUTYTa BbICLLEr0 AO/MKHOCTHOrO nunua cyobekta Poccurickoin
denepaumm (PyKoBOAMUTENS BLICLLErO MCMONHUTENIBHOIO Op-
raHa rocymapcTBeHHOM BnactM cybobekta Poccuiickon Pe-
Jepauum) - C y4eToM TOro, 4TO, Kak BbITekaeT M3 KoHCTUTy-
umn Poccuiickorn Pepepaumn, opraHbl FOCYOapCTBEHHOMN
Bnactu B cybbekTtax Poccuiickoii depepaumm GopMUpyroT-
Cq B OCHOBHOM Ha TEX e MpuHuunax,yto n denepanbHble,
- o0bycnoBnnBaeT BO3MOXHOCTb HaOeneHus rpaxaaHmHa
Poccuiickon depepaumn MOAHOMOYMAMU  BbICLLEro OOMXK-
HOCTHOro nuua cybwbekta Poccuiickoirn Pepepaumn (pyko-
BOOUTENSA BbICLLErO WCMOJSIHATENBHONO OpraHa rocyaap-
CTBEHHOW BnacTnm cybbekta Poccuiickoin denepaunn) He
0653aTenbHO TONbKO MOCPEACTBOM MNPsMbIX BbIOOPOB Hace-
neHvem cybwbekta Poccuiickon PDepepauuu.

|NI
=
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JonyctmMocTe oTXoaa OT paHee MPUHATBIX MPaBOBbIX MO-
3numin copmynuposan u EBponeinckui cyn no npasam 4e-
JloBeKa,B 4aCTHOCTW, MO BOMPOCY O 3alMTE UMYLLLECTBEHHbIX
npas..

4. NpeuepeHtHoe npaBo EBponenckoro cyga no
npaBamMuesioBeKaneroBMsHMeHapoccumckylonpa-
BOBYIO CUCTEMY

Mecto n 3HayeHne pelweHnn EBponerckoro cyma no
npaBamM 4enioBeka B NpaBOBOW cucteme Poccun onpepens-
eTca nonoxeHnamn KoHctutyumm Poccuiickonn Pepepaumn,
B YaCTHOCTM YacTu 4YE€TBEPTOM ee cTatbu 15, cornacHo Ko-
TOPOI OBLIENPU3HAHHBIE MPUHUMMBLI U HOPMbI MEXAyHapoa-
HOro npaBa SBMASIOTCS COCTAaBHOWM 4acCTbiO MPaBOBOW CUCTE-
Mbl Poccun. CnepoBaTenbHO, BbipaboTaHHble EBpoOnenckum
CyOOM B Mnpefenax ero KOMMETEHUMWM MPUHUMMBI NPUMEHe-
HASE N TOSNKOBaHWUSI MONIOXEHWIA KOHBEHUMM O 3alwmTe npas
yenoBeka W OCHOBHbIX CBOOOL, OKa3bIBAOTCA COCTaBHOM
4aCTbl0 POCCUICKOM MPAaBOBOM CUCTEMbI U BAVSIIOT HAa Ob-
Hellee pasBUTUE KakK 3aKOHOOATENbCTBA, Tak U MPaKTUKK
ero npuUMeHeHusl.

Kpome Toro, npaBo Ha obpalleHne B MEeXrocynapCTBEH-
Hble opraHbl (B TOM uucne B EBponenckuii cyn) npsmo yc-
TaHoBneHo B KoHctuTyumm Poccuiickon depepaumm n aens-
eTcs, Takum 06pa3oM, SIEMEHTOM KOHCTUTYLIMOHHO-MPaBO-
BOr0 cratyca JIM4HOCTW.

KoHctutyumonHein Cyn, Poccuiickon depepauy B CBOEN
NPakTUKe WCXOOUT M3 TOro, YT0 HOpMbl KoHcTuTyuum Poc-
cuiickon dPepepaunu, 3aKpenssioWmMe KOHKPETHbIE MpaBa U
CBOOOAbLI 4YenoBeka W TPaxXdaHWHa, [OJMKHbI TONKOBATLCHA
KoHCTUTYuMOHHBIM  CyooM  cornacHo  o6Lwenpu3HaHHbIM
NPUHUMNAM KU HOPMaM MEeXAyHapOoAHOro npaea, B TOM 4nC-
e - cornacHo HopMam KOHBEHUMM O 3alumTte npaB 4enose-
ka M OCHOBHbIX CBOOOO, B CBeTe pelueHuin EBponeiickoro cy-
0a MO KOHKpeTHbIM aenam. KoHCTuTyumoHHbin Cya 3awmuia-
€T OCHOBHble MpaBa, rapaHTupyemble B KOHCTUTYyUMU, KOTO-
pble MO CyLEeCcTBy TakMe e, kak W mpaBa 4enoBeka B KOH-
BEHUMM, 3a cobnogeHnem koTopon cneamt CrtpacOyprckui
cyn. U KoHctutyums, 1 KoHBeHUMST ucxoaaT uU3 Toro, Yto 06-
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LWEenpu3HaHHble B COBPEMEHHOM MPaBOBOM [OCYOApCTBE
OCHOBHble npaBa M CBOOOObI YenoBeka HEOTYYXOA3AEeMbl U
npuvHag/exar Kakaomy OT pPOXAEHWS.

BbipabaTtbiBaemble 1 hopMynmpyemMble B pelleHusx EB-
POMENCKOrO Cyaa MO KOHKPETHbIM Aenam MPUHUMMLI, KOTO-
poiMv Cyn pPyKOBOACTBYETCS MPW OMNpeneneHnn cogepxa-
HUSI KOHBEHLIMOHHbBIX MPaB M TONMKOBaHUM HOPM KOHBEHUUM,
CTaHOBATCA COCTaBHOWM 4acTbio npeueneHTHoro npaea Co-
BeTa EBponbl kKak MexayHapogHOW opraHm3aumm. XoTa pe-
weHna Cyna MO KOHKPETHOMY Aeny B cuny camon KoHBEH-
UMM obsazaTenbHbl NUWb ANS rocydapcTBa-OTBETYMKA, OC-
TaNbHble rOCYyOapCTBa-y4aCTHUKU, Kak npaBuio, 006pOBOb-
HO MPUHMMAIOT UX BO BHMMaHWE MpU KOPPEKTUPOBKE HaUM-
OHaNbHOr0 3akoHoJaTenbCcTBa W  MNPaBONPUMEHNTENBHOMN
NPakTUKKU C Tem, 4ToObl M3bexaTb pucka okKasaTbCa B POSU
Hapywutens KoHBeHuun. WMEHHO Takon noaxod, MOXeT
obecneunTtb Hambonbluylo 3QHEKTUBHOCTb KOHBEHUMKM Kak
MHCTPYMEHTA €BPONEenCcKOro KOHCTUTYLMOHHOIO KOHTPOSS.

McecnepoBatenn yacto ortmeuvatoT, yto Cya oosmkeH ObiTb
poctyneH gnsa 800 MAH. rpaxaaH eBpOMenckuUX rocyaapcTs;
3TOT OOCTyM, XOTs Obl NOTEHUManbHO, OOMKEH ObITb obecne-
YeH He TONMbKO Ha Oymare,HO M Ha npakTuke. M1 obecneuntb
Takylo AOCTYNHOCTb MOXET TOJSIbKO reHepanu3aumst nosvuumn
Cyna, BbiCKa3aHHbIX MO YXXe PacCMOTPEHHbIM Aenam, npuoa-
HME MM MNPEBEHTMBHOIO XapakTepa, C Tem, YToObl n3bexarb
aHaIOMMYHbIX HapylleHuii B OydyleM Kak CO CTOPOHbI rocy-
[apCTBa-0OTBETYMKA, TaK U CO CTOPOHbI APYrX rOCYOapCTB.

K coxaneHuio, He BCe roCyOapCTBEHHbLIE OpraHbl W Yu-
HOBHMKM B Poccun paspensdioT 3TOT Noaxod; OEeSATENbHOCTb
Cyna paccmartpuBaeTcsl NMOPOA MMEHHO B TakOM Y3KOM, Or-
PaHNYNTENBHOM KOHTEKCTE, TOJIbKO C TOYKM 3PEHUS 3alUMThbI
npaB OTOENbHbIX NNL, YbM Xanobbl BblM PaccMOTPeHbl EB-
ponenckum cygoom. lpn 3ToM BbINagaloT u3 chepbl 3amThI
Te ThiCAYM FpaxgaH, KOTOpblE CTpafaloT OT HapyLeHWr aHa-
NIOMMYHOro Xapakrepa.

Bonee TOro, 4O HeOABHEro BPEMEHU MO3ULMA MHOMMX
POCCUNCKNX OpUUManbHbIX NUL, CBOAMIACb K TOMY, YTO pe-
weHma ECIMY HocaT pekomeHaaTenbHbI XapakTep, Mbl He
cBsi3aHbl opucaukumen EBponeinckoro cypa. Cenuvac cuty-
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aumsa 1M3MeHunacb, 06a3aTeNlbHOCTb pelleHnin Cyga yxe He
BbI3blBAET COMHEHUI, OOHAKO TEernepb BO3HMK BOMNPOC O
npegenax OEencTBua Takux pelwleHuin. o n3HavanbHOMy 3a-
Mbicny, peweHns Cyoa He HOcaT abCTpakTHOrO Xapakrepa,;
Cyn KOHCTaTUPYeT KOHKPETHOE HapyLleHMEe W NpUHUMAaET
KOHKPETHbIE, NEPCOHANMM3NPOBAHHbIE Mepbl MO €ro ycrpa-
HeHnto. OgHako B MocnegHee BPEMS, B CBS3WM B TOM 4uCle
C YBE/IMYEHNEM KONMYECTBaA Xanob, Mbl BUOUM TEeHOEHUMIO
K reHepanusaummn npeueneHtHoro npaesa Cypa: ecnm Hapy-
LWEHNS OAHOTMUMHLI, ECNN FTOCYAAPCTBO, B HapyweHne KoH-
BEHUMU, HE MNPUHUMAET Mep L8 NPegoTBpPalLeHUusi, B 3TUX
cnyyaax ECMNY ctpemmtcs K M3MEHEHWIO cuTyaumm C npa-
BaMM yenoBeka B Gonee ob6LIeEM MnaHe, pa3 yX CamMO rocy-
0AapCTBO Ha aTOT cyeT Oespencteyer. Cam Cyn He MOXeET
[aBaTb KOHKPETHbIX PEeKOMEHZAUMA MO WU3MEHEHUID HOPM
HaUMOHaNbHOIrO0 3aKOHOAATEesNbCTBA, OOHAaKO 3TO MOXET fe-
natb Komutetr mumHmnctpoB Coseta EBponbl, 0TCNEXmBas mc-
nonHeHue peweHnin EBponeinckoro cypa, ¢ OOHOW CTOpPO-
Hbl, 1 NOAbITOXWBAsA (aHanM3mpysl) NOBTOPAEMOCTb KOHCTa-
TMpyembix Cyaoom HapyweHuin. [pumepom  pearvpoBaHus
Komuteta mumHmuctpoB CoBeta EBponbl Ha psg  peLueHun
ECIT4, BbIHECEHHBIX MO CXOXWM [enam, ctana npoMexXyTou-
Has pesonioums oT 8 deBpana 2006 roga B OTHOLLIEHUU YC-
TAHOBJIEHHOW B POCCUMCKOM MPOLIECCYa/lbHOM 3aKOHOOa-
TeNbCTBE Mpoueaypbl NepecMoTpa CydebHbIX nocTaHoBNe-
HWUIA B nopsake Haasopa.

Ha HauuoHanbHOM Xe ypOoBHE 3TO MOXeT genatb KoHc-
TUTYUMOHHBI Cya, NpUHMMAas pPeELLUEHMS O HECOOTBETCTBUU
HOpMbl 3akoHa KoHcTtutyumm Poccuiickon Pepepauyn  un
MexayHapoaHblM obsazaTenbctBam Poccun, ecnu Hapylle-
HVe 3awmiaemMbix KoHBeEHUMEN NpaB BbI3BAHO MMEHHO ca-
MOW HOPMOW 3aKOHa, a He MNOPSOKOM €e MPUMEHEHUS.

Tem He MeHee, B psioe Cryyaes, Kak Mbl BUAMM, FreHepa-
nm3auma  yHkumin - EBponenckoro cyga nposBnsieTcs U B
TOM, YTO B PELLEHMSX MO KOHKPETHbIM AENaM OH YKa3blBaeT
Ha HeOoCTaTKM HauMOHanbHOro 3akoHopartenoctea ([locTa-
HOBNeHMss no pgenam "bBpoHepoBckuii npotmB  [Monbwn™,
"Bpymapecky npotne PywmbiHUK", "CoBTpaHcaBTO MNpPOTMB
YkpaunHbl").

AkTyanbHble NMPO6IeMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

KoHcTuTyumoHHbin  Cya, npy MCMNOSIb30BaHUN  PELLIEHWIA
ECIMY B cBOEl npakTuke MCXOOUT MMEHHO M3 pacLuMpuTenb-
HOro TOJIKOBAHMUSI €ro KOMMETEHUMU: OT YacTHOro K oobue-
My, OT KOHKPETHOrO K abcTpakTHOMY. KOHCTUTYUMOHHbIN Cya,
obpawancsa K npeueneHTHoMy npaBy EBponelickoro cyna
Mo MHOMMM BOMpPOCam, B TOM 4uCne: O AOCTYNHOCTU 1 ad-
GEKTUBHOCTN CPEeACTB MPaBOBOM 3aLUMTbl HA HaLMOHANIbHOM
ypoBHe (lMoctaHoBnenme no pgeny "Kygna npotmB [Monb-
wKn"), 0 NpaBe Ha cBOOOAHbLIE BLIOOPLI ("TMTOHAC M apyrve
npotme [peuun”, "Matbe-MosH n Knepdpent npotme benb-
rmn"); o npaeBe Ha cBoboay cnoea ("BoymaH npotuB Coeaun-
HeHHoro KoponescTtBa"); 06 obecrneyeHnn paBeHcTBa My6-
JINYHO-NPaBOBbLIX 0O6PAa30BaHMIN U YaCTHbIX NUL, B Mnpouecce
ncnonHutenoHoro npomuseonctea ("CtpaH puk PudaiiHe-
pu3s n Crtpatnc Angpeagnc npotmeB [peunn™); O AABHOCTU
MPVBMEYEHNS K Ha/IOroBOM OTBETCTBEHHOCTU ("Koam u gpy-
rme npotue benbrmn™); o NpensapuTeNbHOM y4acTun aaMu-
HUCTPATMBHbBIX OPraHOB B OCYLUECTBAEHUUN OPUCANKLMOH-
HOM yHKUuMK "Manmx npotrue PpaHumn”, "MpagmHep npo-
TMB ABCTpUM"); 006 YCTaAHOBNEHUW rapaHTUiA OT MNPOU3BOJIb-
HOrO apecta wnu 3akno4deHust nog, ctpaxy ("Mioppen npo-
TmB CoegmHeHHoro KoponeecTtBa"); U MO MHOMMM OpPYrvMm.

OOHoOM M3 MpUYKMH Takoro 4Yactoro odpatleHuss KoHCTUTy-
umoHHoro Cyma k npaktuke ECIMY,nomMmMMO nepeyvmcneHHbiX,
SIB/ISETCA TECHOE NepenneTeHme TONKoBaHus HOpM KOHBEH-
umm ¢ Hopmamm KoHctutyumm Poccuiickon Pepepaummn, KO-
TOpblE TaKKe HarMoJHATCS TakMM TOJSIKOBAHWEM W HaYnHa-
IOT OLEHMBATbCSl CKBO3b €ro rnpusmy.

B npuBeneHHbIX npuMepax, kak U BO MHOMMX OPYyrux Cu-
Tyaumsx, KoHcTUTyumoHHbii Cyg, CCbinaeTtcs Ha  pelueHus
ECIMY, ¢pakTnyeckn OUEHMBasi UX Kak WUCTOYHUKW Mpaea.

MHe yxe npuxXoamMnoCb rOBOPUTb O TOM, K KakuM Mocnen-
CTBMSIM O0OJ/DKHO MPUBOAMTL BblHECEHME EBpoONencknm cyoom
pelueHnss B oTHoWleHun Poccuiickoit depepaumm, npusHaHme
ECIMNY dakra HapyweHusa Poccueinn ee obs3atensctB no KoH-
BeHUMK. Bonpoc 0 mMexaHu3me peanu3auumn pelueHnin EBpo-
Memckoro cyga A0 CuX Mop B MOMHOWM Mepe He pewleH. Ecnn
PEeLeHnss KacaloTCsl KOHKPETHbIX Aen U WX WUCMOMHEHWE He
TpebyeT M3MEHEHW B MPaBOBOM PeErynvpoBaHin, TO Npepo-
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ratmea ux ucnonHeHust y BepxosHoro Cyma Poccuiickonn de-
nepaummn n Beicwero ApbutpaxHoro Cyaa, KoTopble nepec-
MaTpPUBAIOT PELUEHNSS MO KOHKPETHbIM [Oenam, BblIHECEHHbIE
HaumoHanbHbIMN cygamu. Ecnn xe sawmaemble KoHBeHUM-
el npaBa U cBOOOAbI HapyLLEeHbl 3aKOHOM, MPUMEHEHHbIM B
KOHKPETHOM [ene,To eCTb peyb MAOeT 0 OedekTtax 3akoHa, TO
BOMPOC O ero cyabbe, 0 NMpPOBEpKe €ero KOHCTUTYLIMOHHOCTU
pelwaetca KoHCTuTyumMoHHbIM Cymom. Celivac nopobHas cu-
Tyaums BO3HMKNIA MO peaynbTataM BblHECEHUS EBponenckmnm
CyOOM psila PeLUeHUi A B OTHOLLEHMM Npoueaypbl nepecmoT-
pa cyaebHbIX pelleHnin B Mopsiake Hagsopa - BOMPOC O Mpo-
BEPKE KOHCTUTYLUMOHHOCTM psida HopM [paxaaHckoro npo-
LeccyaslbHOro KOAEeKca, MOCBSLLEHHbIX Han30py, MPUHAT K
paccMoTperHnio KoHCTUTYUMOHHBbIM Cynom.

OpHako BnusiHMe npeueneHTHon npaktukm ECMNY Ha 3a-
KOHOOATEeNbCTBO M MpaBonpuMeHeHne B Poccuiickoi dPepe-
pauum He CBOAUTCH TOMbKO K OBOCHOBaHMIO MNo3uvumin KoHe-
TUTYyuMoHHoro Cypa B ero pelleHusix, B TOM 4ucne, no3uum-
avm Esponeiickoro cyma. B gpyrux 3BeHbsix cynebHoOl cuc-
TeMbl Takke MOCTEMNEeHHO HabnOaeTcs OBWXEHWE B CTOPO-
Hy ©e3yCNnOBHOIro MNPU3HaHUS HOPMAaTUBHOIO 3HAYeHUs npe-
ueneHToB EBponerickoro cyoa n 0683aHHOCTU UX MPUMEHE-
HUS cydaMm Mpu paspeLleHnn gen: Takve TpeboBaHust Obl-
nn chopmynmpoBaHbl B MIHPpOPMaUMOHHOM nncbMe Beiclue-
ro ApourtpaxHoro Cypa ot 20 gekabps 1999 r., B KOTOpPOM
OH 00653an HuXecTosawme apbuTpaxHble cyabl MPUHATbL BO
BHMMaHWEe TpeboBaHua cTaTtb 6 KOHBEHUMM B TONKOBaHUMU
npeueneHtoB EBponenckoro cyga npu pacCMOTPEHUN WC-
koB; a Takke B [loctaHoBneHun lMneHyma BepxosHoro Cyna
Poccuiickon depepauyn ot 10okTa6pa 2003 r. "O npume-
HEeHMM cydgamMum obOLwen pucankumm obLEenpuaHaHHbIX
NPUHUWIMOB W HOPM MEeXOyHapOAHOro npaeBa W MeXayHa-
poaHbiX moroBopoB Poccuiickon depepauymn”, B KOTOPOM
MneHym ykasan Ha HenocpeacTBEHHOE OENCTBME NpaB, 3aK-
penneHHbix KOHBEHUUWEN, 1 Ha 00a3aTesfbHblA YYET MpakTu-
ku EBponenckoro cyga npu MpUMEHEHUU €€ MOJIOXEHUN.

Takum o06pas3om, chepa NPUMEHEHUs MNOoNoXeHUn KoH-
BEHUUM B €€ MpeueneHTHOM TOJSIkoBaHuM EBponeinckoro cy-
Ja celiyac OoxBaTbiBAeT BCIO CyOeOHyl0 CUCTEMY.

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

OonH 13 Hambonee 3HaYMMbIX BOMPOCOB B obOnactn 3a-
WNTbl KOHCTUTYLIMOHHBIX NMpaB B Poccum, Ha KOTopble OKasa-
na BnugHVe npakTuka EBponenckoro cyoa - KOHCTUTYLMOH-
HOe npaBO Ha cyoebHylo 3aluTy, B KOHTEKCTE MpaBa Ha
cnpaBenmBoe cynebHoe pas3dbupaTenbCTBO COrnacHO MyHK-
Ty 1 ctatbn 6 KoHeeHuumn. Nockosbky KoHBeHuusi dopmynm-
pyeT OxpaHsiemble npaBa M CBOOOAbI JNLIb B CaMOM OOLLEM
Buae, EBponelicknin cyn, rmbko MOAXOAMT K TONKOBaHWUIO ee
nonoxenunn. B pesynbtate ero TOnKoBaHUS HOPMbl KOHBEH-
UMn cTaHoBATCA Oonee 0OBbEMHbIMWU, U TakMm 0Opa3oM, B
YyacTHOCTU, npeueneHTHas npaktika ECIMY no TonkoBaHumio
M NPUMEHEHWIO MNpaBa Ha crnpaBenmBoe cydebHoe pa3dbu-
paTenbCTBO Aana onpeaeneHue, NPosiCHUIa U B HEKOTOPON
cTeneHn pacwwupuna cdhepy MNPUMEHEHUs OaHHOro mnpaea.
Taknm TOnkoBaHueM EBponenckoro cyma pPykoOBOACTBYETCS
B Hactoswee Bpems n KoHctutyumonHbin Cyp Poccuiickon
depepaupn.

K anemMeHTam Takoro TOJIKOBAHMUSI MOXHO OTHECTWU, MPeX-
[e BCero, NpaBO Ha OOCTyn K MNpaBOCYOMIO, a Takke MpaBo
Ha WCMONHEeHNE cyaeOHbIX aKTOB.

MNpobnema HEMCNONHEHUs CyOebHbIX aKTOB POCCUIACKUX
CyOoOB [0CTATOYHO 4acTo 3artparmeaetcs EBponenckmm cy-
JOM B ero pelleHunsx. 3ta npobdbnema npuodbpena macco-
Bbl1, CACTEMHbIN XapakTep: 6onee MonoBuHbI ObOpalleHuii B
Cyn, poOCCUINCKMX TpakgaH W OpUONYECKUX AL, KacaloTcs
VMEHHO MNpobnembl HEUCMONHEHNS CyaebHbIX pelleHuin. B
TeyeHne 2002 - 2005 r.r. EBponenckuin Cyn, BblHEC 3HA4YM-
TeNlbHOE KOJNIMYECTBO pPELUEHWNI, B KOTOPbIX KOHCTATMpOBa-
nocb HapyweHue Poccuiickon ®epepauveii nyHkta 1
ctatb 6 KOHBEHUMM BCNEOCTBME HEWCTMOSIHEHUS rocydap-
CTBOM CyAeOHbIX aKTOB CydoB OOLUEN pucavkumm u apour-
pavkHbIX CyO0B.

Mockonbky 30eCb MMEKT MECTO He eOuHW4YHbIE Hapylle-
HUS, @ UX CUCTemMa, TO peakumein rocygapcTBa Ha BbIHECEH-
Hble peLleHMst OO/MKHA CTaTb COBOKYMHOCTb Mep MO MOBbl-
weHno 3P@PEKTUBHOCTU UCTMONHEHNSA CyOeOHbIX aKToB.

BaxHocTb, ocobass 3HaA4YMMOCTb 3TOM npobnembl Heon-
HOKpaTHO MOOYEPKMBAETCA U B PeLUeHUsX KOHCTUTYLUMOHHO-
ro Cyga. Bonpoc 06 mMCMonHeHMM cynebHbIX akToB BOOOLLE
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apnsaetca HaboneBwum B Poccum, 0cO6eHHO peLleHuii, Bbl-
HeCeHHbIX MO uckam K Poccuiickon depepaumun. KoHcTUTy-
UMOHHbIN Cyan, B CBOMX MOCTAHOBIEHUSIX YKasblBasl, 4TO Cy-
LLECTBYIOLUMIA MOPSAOK WUCMOMHEHUST CyAeOHbIX peLleHnin Mo
nckamM K rocymapcTtBy He aBngetcsa addekTuBHbIM. A BCre-
OCTBME 3TOro CTtaBUTCA nog, yrpody 3ddeKTUBHOCTb YHK-
LMOHMPOBaHMA BCell cyaebHOl cucTeMbl, BeOb MNPOXOXOe-
HME BCex 9TarnoB CyaOrNpou3BOACTBA /19 Y4aCTHMKOB MpPO-
Lecca, kak npaswuio,CBSA3aHO CO 3Ha4MTESNbHbIMM 3aTpaTamMm
3MOLMOHAaNbLHOr0, BPEMEHHOIO, Aa 1N HUHAHCOBOro XapakTte-
pa, n Bce 3TO 3arem, 4Tobbl B MOCNEenyloLweM WCMOSIHEHUE
3TOr0 BbLICTPAOAHHOIO CcyaebHOro pelweHuss pasbunocb O
He3dDEKTMBHOCTb MNpouenypbl MCHONHeHMs. Mexay Tem,
TpeboBaHUA MMYLLLECTBEHHOIO Xapakrepa, BOMJIOLWEHHbIE B
peweHnsx, ABMSIOTCH MMYLLECTBOM B cBeTe cTtatem 1 [lpo-
Tokona Ne 1 k KoHBeHuun n ee TonkoBaHus ECIY. Bce 3ato
HE MOXET HE MPUBOOMTL K CHWXXEHMIO OOBEPUS FpaxiaH K
CBOEN MNpaBOBOW CUCTEME, K rOCYOApCTBY B LENOM, K CHU-
>KEHMIO MPABOBOM 3aLMLLEHHOCTM FPaXKOAaH.

B HaumoHanbHOM NPaBOCO3HAHUM, K COXAaNEHMUIO, eLle
YKOPEHEHO YybOexaeHue, YToO npaBocyame, a Takke npaBo Ha
CyL, 3aKaH4YMBaeTCHd BbIHECEHMEM pELUEHMs cyda W ero
BCTYM/IEHWEM B 3aKOHHYIO cuny. I MHOMMM POCCUMCKUM Yn-
HOBHMKaM, Ja W UENbiIM FOCYOJAaPCTBEHHbIM OpraHam, eLle
NPeacTonT OCO3HaTb, YTO MPaBO HAa WCMOJSIHEHME CyaebHOro
peweHns <aBngeTca 6e3yCnoBHbIM 3N1EMEHTOM MpaBa Ha
cyn, B ero TtonkoBaHun EBponenckum cyoom, 1 npaea Ha Ccy-
0eObHyl0 3almTy, COrflaCHO MNpPaBOBbIM MNO3UUMAM  KOHCTUTY-
umoHHoro Cypa. MHoe TonkoBaHWe NpUBOOUT K HapyLLUEHWIO
rocydapCTBOM ero ob6sa3arenbCTB cornacHo KoHBeHumn.

KoHeYHO, UBMEHEHNE BCEN CUCTEMbBI WCMOSIHEHUSI HE MO-
XeT ObiTb OOHOMOMEHTHbIM, 30eCb HEeOOXOOUM KOMMEKC
Mep, HarnpaB/EHHbIX HA COBEPLLEHCTBOBaHME BCel cynebHoM
CUCTEMbI, U CUCTEMbI OPraHoOB, OCYLLECTBASIOMX UCMNOSHE-
HUe, C Tem, YTOObI peanmsauma npaeBa Ha cydebHylo 3awmTy
B KOHTEKCTE WCMONIHEHUSI CyAeOHbIX PELUeHUIn He napasmso-
Bana [OEATENbHOCTb TEX FOCYAAPCTBEHHLIX CTPYKTYP, pelle-
HUSE U OENCTBUS KOTOPbIX CTa/IM MPUYUHOM BbIHECEHUSI COOT-
BETCTBYIOLLLEr0 CcyaebHOro peweHus. Heobxoommo BBepde-

AkTyanbHble MPo6ieMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

HMe Mep OTBETCTBEHHOCTW K TEM JIMLAM, HA KOTOPbIX BO3JO-
XEHO WCMONIHEHME, 32 HEBbLIMNOSIHEHNE WX O00S3aHHOCTEN, U
3TN Mepbl O0SKHbI OblTb peasbHbIMU U AEACTBEHHLIMMU.

Ewe ogHMM npymMepoM BAWSIHUS MPUHLMNOB, BbipaboTaH-
HbIXx EBponenckum cygom, Ha MpPaBONPUMEHUTENBHYO Mpak-
TUKY POCCUIACKMX CYOOB SIBNSIETCS PELUEHME BOMpPOca O KOM-
neHcaumm MopasnbHOro Bpepa B cuny craten 41 KoHBeHumn.
Pewenua Cypa B 4acTu nogoxoga K KOMMEHcaumm 3a cTpa-
0aHUS, NPUYMHEHHbIE HApPYLUEHWEM TOCYAapCTBOM-OTBETUN-
KOM ero obsizatenbctB cornacHo KoHBeHUun, 6e3yCcrnoBHO,
OKa3blBaIOT B/IUSIHNE HA POCCUNCKYID MPaKTUKy BO3MELLEHMS
Bpeda, B TOM 4ucne MOpPanbHOro, NPUYMHEHHOIO AENCTBUS-
MM (6e3OencTBMEM) rOCYAapCTBa B JIMLUE €ro YrosHOMOYEH-
HbIX OPraHOB W OOSMKHOCTHbIX JINLL.

Ina EBponenckoro cyga HeNpeMeHHbIM YCNOBMEM  O/J15
NPUCY>XOEHNSA KOMMEHCAUMN SBNSETCA YCTaAHOB/IEHWE Hapy-
LUEHMS1 TOCYOAPCTBOM-OTBETYMKOM OOHOMO W3 KOHBEHLIMOH-
Hbix 6nar 1 npaB. Mbl B CBOEl MpakTVKe MCXOOUM W3 Heob-
XOOMMOCTM YCTaHOBNEHNA dakTa HapyLleHus NpaB vua B Cy-
nebHOM pelleHnn, Byap TO NPUroBOP Cyda WM WHOE peLle-
Hue. WV ycTtaHOBNEHME Takoro nopsaka Ass poOCCUMCKOM npa-
BOBOW CUCTEMbI SIBUIOCb MPOPbLIBOM, MOTOMYy 4YTO OO0 CO-
oTBeTCTByIOWEN no3vumn KoHctuTyumoHHoro Cyma  oTBer-
CTBEHHOCTb FOCygapcTBa 3a Bped, MPUYUMHEHHbLIN OEeNCTBUS-
MM (6e30eincTBMEM) rOCYOAPCTBEHHLIX OPraHOB U AO/MKHOCT-
HbIX N, 6a3MpoBaNachb TOMbKO Ha MPUroBOpe cyaa,BblHECEH-
HOM B OTHOLLEHWW KOHKPETHOro nuua, Hanpumep, cyopn. Co-
oTtBeTcTBYytOW@Aa no3vumsa KoHctutyumoHHoro Cypa Tpebyer
BHECEHNS1 U3MEHEHWIA B 3aKOHOOATENbCTBO, HO, CaMOe T/1aB-
HOE, - UBMEHEHMS1 B MPaBOCO3HAHUWM Kak rpaknaH, Tak 1 npa-
BONPUMEHUTENEN, GOPMUPOBAHNSA YyBCTBA OTBETCTBEHHOCTMU
nocnegHMx Kak 3a OeicTBus, Tak U 3a ©6e3neiictBue npu Bbl-
MOSIHEHNN WX HEMNOCPEOCTBEHHbLIX CIYXXEOHbLIX OYHKLMIA.

Ycnoeua npucyxgeHust EBponenckum cyaoom KOMMEHCa-
UMM 3a CTpagaHusl Nulb YaCTUYHO COBMAZAKT C YCTAHOB-
JNIEHHBIMN POCCUNCKNUM 3aKOHOAATENbCTBOM YCNOBUSIMU OT-
BETCTBEHHOCTW rOCydapcTBa 3a Bpemn, MPUHYNHEHHLIA ero op-
raHamm w” [OOMKHOCTHbIMM fvuamm  (ctate 151 um 1099
MpaxpaHckoro kopekca), n KOHCTUTYUMOHHBLIM Cya, Ha OCHO-

29
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Be no3vuuii ECMNY atm ycnoBust paclumpsieT, co3gaBasi CBO-
€ro poga MOCT Mexny €BPOMencKMM 1 POCCUACKMM MOOXO-
OOM K 3TOMy BOMPOCY.

Bonpoc, KoTopbIn  perynspHO BOSHUKAET B OEATENbHOCTU
KoHcTtutyumoHHoro Cyga, npy pacCMOTPEHUMM UM Xanob 3a-
aBUTENEen: BO3MOXHO /M MNPUCYXAEHME KOMMEHcauyn Mo-
panbHOro0 Bpeda 3a Te Buabl HapyLLIEHMIA, 3a KOTOpble ee
npucyxpaet ECIY, ecnn poccuiickmm 3akoHOAATENbLCTBOM
Takasi KOMMeHcaums He npenycMoTpeHa (Hanpumep, B CBs-
31 C ASTENbHBbIM HEUCMOSIHEHNEM CYOEOHbIX PELLUEHUI, N
B CBSI3N C HapylleHWEeM JoObIX MMYLLIECTBEHHbIX MpaB, a He
TOJIbKO MPEOYCMOTPEHHbLIX 3aKOHOM)? W KOHCTUTYLMOHHbI
Cya, onnpascb Ha BblpaboTaHHylo EBponeinckum cyoom rno-
3MUMIO, HA HOPMbl KOHBEHUMM O 3awmTe MpaB 4enoBeka wu
OCHOBHbIX CBO0OOM, YTBEPAMTENBHO OTBEYAET Ha 3TOT BOM-
pocC, NpenocTaBnssg 3akoHOOATeN0 PeWnTb BOMPOC O KOHK-
PETHBIX MEXaHM3Max, B KOTOPbIX 3TO MpaBO Mua MOXET
ObiTb pPeann3oBaHo.

Cnepyowmii  npuHumn, chopMynMpoBaHHbIN  EBponeiic-
KM CYOOM B €ro PELUEHUsIX M OKa3biBalOWMI CYLLECTBEHHOE
B/IMSTHME Ha 3aKOHOOATENbCTBO M NpakTuky B Poccun, - 31O
NPUHUMN NPaBOBOM OMpeneneHHOCTU, MPOHN3bIBAIOLLNI BCE
npeueneHtHoe npaso Cyga. OTOT MPMHUMMA, Ha KOTOPbIA
onunpaeTca EBponenckuin cyg npu pacCMOTPEHUM CMNOPOB,
Halwen oTpaxeHue B BblpaboTaHHOM KOHCTUTYUMOHHBLIM Cy-
oM TpeboBaHUM ONPeaeneHHOCTU, ACHOCTU WU HeOBYCMbIC-
JIEHHOCTX NPaBOBOW HOPMbI, KOTOPOE BLITEKAET U3 MNPUHLIN-
nMa paBeHCTBA BCEX MNEPEed 3aKOHOM U CyOOM.

OpnHako, HYXXHO npu3HaTb, 4HTO He Bcerga no3uuua ECIMY
HaxoouT 6GEe30roBOPOYHYID peanmM3aumio U NMOHUMaHue cpe-
ON poccuiickux opraHoB. EcTb ©0ne3HeHHble TOYKM B3anMO-
OENCTBUS, OOHON U3 KOTOPbIX, KOHEYHO, ABNFETCS MNO3ULMSA
no cutyauumn B YedeHckon Pecnybnuke. Kak m3BecTHO, Poc-
cus dopManibHO He 3agBuna O npumeHeHnn ctatbn 15 Kow-
BEHUMN B OTHOLLUEHUW TEppuUTopuUM YeyHu, 4To He Hanaraert
Ha Hee 00sa3aTesNbCTB, NPEeayCMOTPEHHBLIX MYHKTOM 3 cTaTbu
15 - B BMOe 006s3aHHOCTM WHMOPMMPOoBaTL [eHepanbHOro
Cekpetaps Coseta EBponbl 0 4pesBblHaliHbIX Mepax W npu-
YMHax UX MPUHATUS.

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

MHe yxe npuxoamnocb BbICKa3blBaTbCH,YTO HOBbIE BbI30O-
Bbl W Yrpo3bl MEeXAyHapOAHOM M HauuoHanbHOM ©6e3onac-
HOCTU [OMKTYIOT HEeOBXOAMMOCTb M3MEHEHUS MeXAyHapon-
HO-MPaBOBLIX HOPM, KOTOPblE PErynMpoBaii Obl HOBblE SB-
neHuss n npoueccbl. OOHAKO 3TU WU3MEHEHUS He OOMKHbI
3aclIoHATb MTAaBHOMO - YesioBeKa C ero npaesamm M ceBobopa-
Mn. Cnegys atori no3vumm, KOHCTUTYUMOHHbIM Cya Heopn-
HOKpaTHO GOopMyNMpPOBan MNO3ULMIO, COrNMacHO KOTOPOWN YC-
TaHOBJIEHNE OrpaHUYeHU npaeB K cBOOOA, OOMKHO ObITb CO-
pasMepHo 3alpaemMbiM KOHBEHUMEN U 3aKOHAMWU LIEHHOC-
TAM NPaBOBOr0 rocyaapCTBa. OTU  OrPaHUYEeHUst  OOJIKHbI
Y4nTbIBaTb HEOOXOAMMBIVM GanaHC MHTEPECOB 4enoBeka, 06-
wecrtea U rocygapcrea.

AHanna obpalleHnin  pocCUcknx rpaxkpgaH B EBponeiic-
KWUIA cyn, NOo3BOSSIET BbISBUTL Hambonee GONe3HeHHble, NPO6-
JIEMHbIE TOYKM POCCUICKOrO 3akoHOoOAaTesNnbCTBa W MpaBor-
pPUMEHUTENBbHOM npakTuku. Bonee nonoBuHbI Xanobd, noga-
BaeMblx B CTtpacbypr, kacalTca OJMTeNbHOCTU cyanebHoro
pasbupaTtenscTBa U HEUCMNONHEHUSA CyOeOHbIX PELLEHUN, KO-
TOopble paccmaTpuBaloTca EBponenckmm cyoom BO  B3au-
MOCBSI3M 1 B3aMmMo3aBUCUMOCTU. [lanee, aTo Xanobbl, CBSA-
3aHHble C peav3auMelrt nNpae fuvu, B OTHOLUEHUM KOTOPbIX
OCYLLECTBNSIETCH YrONIOBHOE MpPECnenoBaHme,a Takke Xano-
Obl, CBI3aHHbIE C MEPECMOTPOM CyaeOHbIX aKkToB B Mopsioke
Hag3opa B cydax OOLen ropucaykumn.

Ectb ewe opgHa obuiepoccuiickas npobnema,koTopasi Bbl-
ABNSETCA MPU aHasM3e Takoro 60nbLIOro 4ucna obpalleHui
poccuiickux rpaxaaH B EBponerickuii cyad, - 3TO BONpoc 00
9P DEKTUBHOCTM BHYTPUIOCYAAPCTBEHHbLIX CPEeACTB MNpaBoO-
BOM 3awmTtbl. MonoxeHus KoHBeHUMM 0043biBalOT 3asBUTE-
nen, npexge 4em obpawiatecs B CTtpacOyprckuin cyn, cHava-
na mncyepnaTb CPeAcTBa MPaBOBOW 3aLUMTbI, JOCTATOYHbIE U
OOCTyMHblE B HaUMOHASIbHOM MNPaBOBOW CUCTEME, a Takxke
NMO3BONSIOLLME MONYYUTb KOMMEHCAUMIO 32 AOMyLUEHHble Ha-
pylwieHus. CyuwiecTBoBaHue BHYTPUIroCyO0apCTBEHHbIX
CPEeOCTB MPaBOBOM 3alUUTbl AO0/HKHO OblTb B [O0OCTaTOYHOWN
CTEMNEHN oOnpeneneHHbiM He TOJIbKO TeOpeTUYeckn, HO U
NPaKTUYECKU, MHAYe OHN HEe MOIMyT CHMTaTbCS B O0CTaTO4YHOMN
CTeneHn [ocTyrnHbiMu ©n 3adpdekTuBHbIMK. [locTaHOBNEHME
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EBponeinckoro cypna, BbiHECEHHOE MO Aeny "lcaesa npoTtus
Poccuiickoin Pepepaunmn™, BCKPbIIO 3TW Pasninyms, 3Ty npo-
nactb MexXay TEOPETUYECKMM 3aKpersieHMEM U NpakTu4ec-
KOV peann3aumen Takmx CPeacTB NpaBoBOW 3awmtbl. EBpoO-
nenckuin cyg, B ykazaHHOM [loCTaHOBNEHUW ykasar,udTo,XOoTs
POCCUNCKUM 3aKOHOOATENIbCTBOM B MNPUHUMNE NpPemsyCcMOoT-
PEeHbl Ba OCHOBHbLIX CPeaCcTBa MPaBOBOW 3almTbl OJ19 XKEPTB
HEMPaBOMEPHbLIX N MNPECTYMHbIX OENCTBUNA, COBEPLLUEHHbIX MO-
CyOapCTBOM WM €ro npeacraBuTtensMn, a UMEHHO - pax-
JAHCKNI MpoLECC M YrofnoBHO-NPaBOBLIE CPeaCcTBa 3aLUUTHI,
HO MPW 3TOM He ObIO MPEOOCTaBNIEHO HW OAHOMO pPeLUeHns
BepxoBHoro Cyga vnu WHbIX CYOOB,B KOTOPbLIX T€ CMOMM Obl
paccMOTpPeTb MO CyLIECTBYy TpeboBaHMe, Kacalolleecsi CO-
BEPLUEHNS TSXKKOro MPECTYMNEHNS, HE OOXOABLUMCL PEe3ysb-
TaTOB YroO/IOBHOrO MpecnenoBaHus. dta CuTyaumsi He OTHO-
CUTCA UCKIIOYUTENBHO K MNOCNeacTBusM cobbituii B YeuHe,
OHa, K COXaneHuo, CYLLEeCTBYET Ha Bcen Ttepputopum Poc-
cmn, 1 BOMPOC 3DEPEKTUBHOCTU BHYTPUIOCYOAPCTBEHHbIX
CpeacTB MpPaBOBOM 3alMTbl - OOAMH M3 Hambonee OCTpbIX U3
Tex, koTopble 6binn 3aTpoHyThl Ctpacbyprckum Cyoom B ero
peLlleHnsx, BbIHECEHHbIX NpoTuB Poccun.

M, KOHE4YHO, BaXHEeNLWEN 3afadvent Hawero rocygapcrea
no mrtoram paccMoTpeHus EBponenckum cygom xanob npo-
TmB Poccun CTaHOBUTCS Kak KOPPEKTUPOBKA 3aKOHOAATENb-
CTBa, KOTOPYIO HEeobXxoOuMO NPOBOAMUTb, HE OOXMAOAACbL MHO-
rokpaTHOro noareepxgeHus EBponenckmm cyoom  @akToB
OOHOTUMHBLIX HapyLIEHWUI, Tak N obecnedyeHne addeKTUBHBIX
BHYTPUIrOCYOAPCTBEHHbIX CPEACTB MPaBOBOM 3alUTbl. ITU
OBa MOMEHTa 3a4acTyld TECHO CBs3aHbl. HecmoTps Ha To,
YTO pacTyllee KONMMYECTBO Xasniob CBMOETENLCTBYET O O0C-
TynHocTM Cyda Ofnsi pOCCUsIH - BO3HKWKAET MOHMMaHuE mexa-
HM3Ma M YCNoBuIA ObpalleHns, - BCE PaBHO MOAABNSOLLEE
OO/bLUMHCTBO Xanob® oKasblBalTCA HenpuemMnembiMn (B
2005 rogy 6bino nomaHo no4vtn 8000 xanob, a npu3HaHbI
npuemMnembiMm okonio 100). B 6GoONbLUMHCTBE CNy4aeB 3TO
CBA3aHO Kak C HecobnogeHMeM CpoKOoB 0OOpalleHusi, Tak n
C HEMCYEPraHHOCTBID BCEX BHYTPEHHUX CPEnCTB MNpPaBOBOW
3awmTbl. o cytn, rpaxpaHe obOpawaloTca B EBponeinckumin
cyn, Korga ewe ectb BO3MOXHOCTb OTCTamBaTb CBOW MWHTE-

AKTyanbHble NPOGMEMbl KOHCTUTYLIMOHHOMO MPaBOCYAVS

pPEeCbl BHYTPU CTpPaHbl, HO OHW MPEANnOYNTAIOT WATU Hanpsi-
myto B Ctpacbypr - nouemy? [ymaio, 3TO BOMPOC OOBEPUS K
HaUWOHANbHOMN CuUCTEME CydebHbIX U NPaBOOXPaHUTESbHbIX
OpraHoB, U 3agada rocygapcrea B NMLUE BbICLUMX, B TOM YUC-
ne cynebHbiX, OpraHOB rOCYOApPCTBEHHOM BNacTh, a Takke
CyOOB W MpPaBOOXPAHUTENBHBLIX OPraHOB Ha MecTax - B pam-
Kax pedopmMMpoBaHNA N COBEPLUEHCTBOBAaHUS BCEW CUCTE-
Mbl - cOenatb BCe,4TOObl MPaXOAHUH MOr U XOTeN 3TU BHYT-
PEHHME CpencTBa MCMNONb30BaTb,N TOLKO MOTOM - B Clydae
HeobxooumocTn - obpawartsca B EBponelickmin cyn. B atom
cnyyae M NOTOK Xanob CyLECTBEHHO YMEHbLUNTCS.

Bmecte ¢ Tem, HeobxoOMMO paclUMpeHME MPOCBETU-
TenbCKor paboTbl O AeaTenbHOCTU EBponerickoro cyma He
TOMIbKO A1 WMPOKOr0 Kpyra rpaxkaaH, Ho M NpaBonpUMEHN-
Tener Ha BCEX YPOBHSX, YbM OencTeusa oueHmsatotca ECIMY
C TOYKM 3PEHUST COOTBETCTBUA TpeboBaHuaM KoHBeEHUMN,OT-
HOCSLUWMMCA K NpenocTaBneHnio  3dpdeKTUBHbLIX  CPencTs
npaBoBoK 3awmTbl. HyXHO ckasaTtb, 4TO npaktnka EBpo-
Menckoro cyga pacnpoctpaHsaeTcda B Poccun pasnnyHbiMun
cnoco6amMmn: MOMMUMO HEeMNocpeacTBEHHON nybnvkaumn pe-
weHuhi B CMN 1 NHTEPHET-U3OaHUSX, Takke MNOCPeaCTBOM
CCbIIKW Ha HUX COOCTBEHHO B pPELLEHUSAX MNPaBONPUMEHU-
TeNbHbIX OpraHoB, B MepByid oyepedb - KOHCTUTYLMOHHOrO
Cyna.

Mepen EBponeincknm cyoom, U nepen BCEMU CTpaHaMu-
yyactHukamm KoHBeHumn, B TOM umcne Poccuen, ctout
npobnema BblOOPa KOHTPOJSIbHBLIX MEXaHW3MOB, KOTOPbIMMU
eBponerickmue rocygapcTea xoTaT Hagenutb Cya: Hemocpen-
CTBEHHbIM KOHTPOJIb MO OTHOLLUEHMIO K KaXXOOMY U3Yy4aeMOMy
BOMPOCY (4TO MMEET MECTO B AaHHbIA MOMEHT), WA KOHT-
poNnb abCTPaKTHbIM, TO €CTb KOHTPOJIb 3a WCMOSIHEHVEM 00s-
3aTtenbCTB rocygapcte B pamkax KoHBeHUMM, MOCKONbKy C
KaxOblM roAOM 3HAYUTENBbHO YBENNYMBAETCSH KOMMYECTBO
Xanobd OT Bcex rocydapcTB W MOBTOPSAOTCA HapylleHusl, 00-
XaJlyeMble B 3TOM MOTOKE.

KoHeuHo, Henb3sa ckaldaTb, 4YTO KOHBEHUMS, B TOM 4uCre B
TONIKOBaAHUM €€ MOAoXKeHMN EBponenckum cyaom, sBnaseTcsd
6e3ycnoBHbIM 1 abCONMOTHBIM WMHCTPYMEHTOM BO3AENCTBUSA
Ha npobnemy 3awuTbl NpaB KU cBODOOA, YenoBeka,Bedb 3a Mne-
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puyon, ee [OEencTBuUS €€ MNOMIOXEHUS Hapyllanncb HEOOHOK-
paTHO,B TOM 4YMCIE €€ MepBOHaYasibHbIMU y4aCTHUKaMW; Of-
HaKo MNPUHUMNMANIbHBIM OTAndYnMemM EBpPONENCKON KOHBEHLUUMN
OT APYrMx MeXayHapoOHO-NPaBOBbIX akTOB SBNSGETCS TO,4TO
Ha OCHOBE €e MOJIOXKEHNA CO30aH MEXaHU3M KOHTPOSS 3a
COOMIOAEHVEM 3aKPENJ/IEHHbIX B HEW MpaB,uYTO XapakTepuay-
€T KOHBEHUMIO KaK YHUKaNbHbIA IOPUONYECKNA  NHCTPY-
MEHT, NOTEHUMaNn BO3OENCTBUSA KOTOPOro Ha HauUWOHAsbHbIE
NpaBoOBbIE CUCTEMbI MPOOOMKAET packpbiBaTbCs. [loTeHum-
an 3ToT YCWIMBAETCH MNPEUEOEHTHbIM XapakTepOM PELLEHUIA
EBponenckoro cypna, korga ero nosvumm, cpopmMynmpoBaH-
Hble MO AenamMm MpPOTMB OTAENbHbIX FOCYOAPCTB, YYMTbIBAOT-
Csl B 3aKOHOOATESIbCTBE U MPABOMPUMEHUTENBHON MPaKTUKE
BCEX CTpaH-y4acTHMKOB EBponenckoin KoHBeHumun. [lpun
aToM nU cam Cya aKkTMBHO MCMONb3YEeT PELUEHUs, BbIHECEH-
Hble MO Jenam MNpoTUB OOHUX CTPaH-y4aCTHWKOB, 011 MOTW-
BaLMM peELLUeHW No Aenam nNpoTMB APYrnx rocynapcTs, CBS-
3aHHbIX KoHBeHuUmen.

OpHako, ecnm gnga ctpaH - crapoxunoB Coseta EBponbl
KOHBEHUMST yXe OaBHO BOLWIa B MAOTb U KPOBb, TO A/ HO-
BMYKOB, K KOTOPbIM MOXHO MOKa ewe OTHecTn m Poccumio,
NPOLECC MOET MEOJIEHHO W MOCTENEHHO, HO 30€eCb aBHOE
- HEeyKJ/IOHHOe crefoBaHMe BblIOpPaHHOMY HampaBiEHUO OBU-
xeHuda. [lMpusHaHne Poccunein komneteHuun EBponeinckoro
cyoa o3HadaeT ee 0043aHHOCTb Kak rocyaapCTBa-OTBETYM-
Ka NpUHUMaTb MepPbl U MHOMBMAOYyasNbHOro, U 6onee obLiero
xapaktepa. KoHcTuTyumoHHbin Cyn - nOCpeacTBOM OCyLie-
CTBNEHUS MPUCYLUMX €My MOJSIHOMOYMIA - obecneyrBaeT B3a-
VMOOENCTBME MEXOY HaAUMOHANBHOW W MexXOyHapoaHOMN
NPaBoOBbIMW CUCTEMAMM, CNOCOOCTBYIOT YMNPOYEHMIO 3TOrO
npouecca, COOENCTBYET BbINMOMHEHMIO Poccueln kak cyBe-
PEHHLIM TOCYOApPCTBOM MeEXOyHapOAHO-MpPaBOBbIX 0653a-
TENbCTB, ee 0onee aKkTMBHOMY BXOXOEHMIO B MEXOyHapOa-
HOE€ MpPaBOBOE MPOCTPAHCTBO, B TOM 4YMCNE B MpaBOBOE MO-
ne Esporbl.

AkTyanbHble NPOGIEMbl KOHCTUTYLIMOHHOrO MNpaBocyaus

PrecedentCharacterofthePositions
ofthe ConstitutionalCourtofthe
RussianFederation

V.Zorkin
President of the Constitutional Court
of the Russian Federation

Summary

Judicial practice of the Russian courts and prece-
dent

The Constitutional Court of the Russian Federation pro-
vides with the binding and normative interpretation of the
Constitution. It ceases the action of the normative acts
which do not correspond to the Constitution and does not
allow its entry into the force, which serves as the indispens-
able condition of its constitutionality and has the normative
character and applies with precedent meaning.

Thus, the Constitutional Court acts as the subject of con-
tradiction. Its positions which lose their judicial force as the
result of not recognizing them as constitutional, applies with
such a sphere of action, space and sphere of people as the
decisions of the normative organs, and, consequently, the
normative acts.

Precedent and judicial positions of the
Constitutional Court
In the Russian jurisdiction the decisions of the

Constitutional Court apply with the precedent character.
Actually, some of the characteristics of the decisions of the
Constitutional Court, which contain judicial positions, make
them closer tothe precedents. So, its decisions spread over
not only specific cases, but also over all similar cases and
apply with official character, which make their realization
obligatory all over the territory of the country.
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As a source of law, the decisions of the Constitutional
Court which contain legal positions, actuallyreflect a special
kind of lawmaking,occupy a special place in the general sys-
tem of the sources of law of Russia. The total decisions of
the Constitutional Court are connected with the interpreta-
tion of the Constitution,which maybe special and casual,also
in the rest of the cases, decided bythe Constitutional Court
as well as while checking the constitutionality of the laws.
Judicial power of total decisions of the Constitutional Court
excesses the judicial power of anylaw; thus, it is practically
equal tothe judicial power of the Constitution which can not
be applied to the corresponding norms. It is adequate to
quote the American judge who says "Constitution is what the
judges tell about it". So, any interpretation of the supreme
law of the country, which is presented by the Constitutional
Court in its legal positions, applies with constitutional power.

Transformation of the legal positions of the
Constitutional Court

The decisions of the Constitutional Court are final; they
are not appealable, and thus, can not be reconsidered.
Meanwhile, the Constitutional Court is not related with firm
framework of formerly adopted legal positions. This is stip-
ulated with the changes of everyday reality which can bring
todeviation from the formerly formed legal positions, as the
Constitutional Court adopts and interpretes the Constitution,
reveals not onlythe essence of the positions on each stage
of the development and thus, adjusts it tothe changing rela-
tions in the society ("alive law", "alive” Constitution). So, the
amendment of earlier formed legal positions does not mean
cancellation of formerly adopted decisions and does not
bring to reconsideration of the practice of the Constitutional
Court as a whole.

The European Court of Human Rights forms possibility to
reveal from the formally adopted legal position, particularly,
on the issue of protection of the propertylaw.

PrecedentlawoftheEuropeanCourtofHumanRights
and its influence on the Russian legal system

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

The place and essence of the decisions of the European
Court of the Human Rights in the legal system of Russia is
defined by the positions of the Constitution of the Russian
Federation, particularly, in Paragraph 4 of Article 15 accord-
ing towhich commonlyaccepted principles and norms of the
international law appear tobe compound part of the legal
system of Russia. Hence, the principles of application and

interpretation of the Convention of the Human Rights basic
freedoms comprise a part of the Russian legal system and
influence the further development of both the legislation
and the practice of its application.

The right to appeal tothe inter-governmental organs (as
well as, tothe European Court) is directly provided by the
Constitution of the Russian Federation and appears as the
element of constitutional-legal status of a person.

The Constitutional Court of the Russian Federation pro-
ceeds the norms of the Constitution of the Russian
Federation, which confirms specific rights and freedoms of
a person and a citizen, and must be interpreted by the
Constitutional Court according to the commonly accepted
principles and norms of the international law.
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. ApyTIOHSIH
LOKTOP tOPUANYHECKUX HAYK,
npogeccop

Yrpo3bl KOpnopaTuBHom
AeMoKpaTum

CoBpeMeHHble TEHOEHLUMN MUPOBbLIX W  €BPONENCcKNX
KOHCTUTYLIMOHHbIX Pa3BUTUIA MO3BONAIOT caenatb psg, NPuH-
UMnNuanbHbiX 0O0OLLLEEHUA, U3 KOTOPbIX OCOOOr0 BHUMAHWUSA
OOCTONHBbI:

1) gemokpatns - He MMeLW@as anbTepHaTuBbl LIEHHOCTb
coumanbHoro o6LecTBa, KoTopas AMKTYET CBOU KPUTEPUU WU
noaxodbl K MPaBOBOW pernamMeHTaumy OOLLECTBEHHbIX OTHO-
LLUEHWNIA;

2) KOHCTUTYUMOHHasa OeMOKpaTus HanMyecTByeT TaM U B
TOW Mepe, e N B KakoW Mepe MMEET MECTO peaibHoe pa3s-
neneHve n 6anaHc BnacTein, onTuMalbHas OeleHTpanusa-
UM MONUTUYECKOW, 3KOHOMMYECKOM U adMUHUCTPATUBHOW
cun,HesaBucumasa cyoebHasa cuctema,cBobogHasa npecca,
rapaHTMpoBaHHble, CBOOOAHLIE U CrpaBenvBble n3bupa-
TeNbHbIE TMPOLIECCHI, KOHTpONMpyemas rpaxaaHckum o0-
LLECTBOM BacCTb;

3) ycTaHOBNEHWE KOHCTUTYUMOHann3ma 6e3 HaaeXHoro
rapaHTMpoBaHusg BepxoBeHCTBA KOHCTUTYUMN OCTaHeTCcs
Wb Oo6pbiIM NoXenaHmew;

4) obecneyeHne BEpPXOBEHCTBA MpaBa TPeOyeT Yy4uThbl-
BaTb Takke MNpPobnemMbl HaUMOHANLHOM 6Ge30MacHOCTU U He-
00X0OMMOCTb OMPEenEeNeHHOn rapMOHUN MeXay WHONBUAOY-
anbHbIMU U OBLUECTBEHHBIMU MHTEPECAMU;

5) KOHCTUTYUMOHHbIE Pa3BUTUS HE MOIMYT paccMmaTpu-
BaTbCA 6e3 Haanexallein CUCTEMHOWM OLEHKM U yyeTa pac-
TYLWLEN PONn MeXAyHapodHbIX rnobanbHbIX N pPernoHabHbIX
NPaBOBbIX CUCTEM,;

AkTyanbHble MPo6ieMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

6) 6e3 co3maHua HeobXoaMMbIX U AOCTaTOYHbLIX MNpPeano-
CbI/IOK M OnNpeaeneHHoOn LEHHOCTHOM cpedbl KOHCTUTYLMOH-
HO JOemMoKkpaTtuu, C TnyboKOM M BCECTOPOHHEN OLEHKOMN
OCODOEHHOCTEN MEPEXOOHbLIX CUCTEM, HEBO3MOXHO MpPeono-
NeTb MHepUMio CUCTEMHbIX aedopmaumii 1 rapaHTUpPOBaTb
peanbHble KOHCTUTYLUMOHHbIE Pa3BUTUS MYTEM TaK HalbiBae-
MOro "mmMnopTta gemokpatnmn”.

B HacTOsillee BpemMsi OOHOW W3 CTepXHEeBbIX 3adad
TpaHCcHOPMONOrMn SBNFETCH TO, Kak YYUTbIBATb YKal3aHHbIE
TeHOeHUMM B Mpeodpasyolmxcsl 0OLEeCTBEHHbIX CUCTEMAaX,
4YTOObl KOHCTUTYLIMOHHbIE Pa3BUTUS COCTaBMSN Obl OCHOBY
nporpecca 0OOLWEeCcTBa U He CTan Obl XEPTBOM TEKYLUMX MO-
NNTUYECKUX MHTEepecoB. [eno B TOM,4TO B MepexodHbix 00-
LLEeCTBax OCHOBHbIMW MPOSIBNEHUSAMN NPPaALMOHANbHbBIX MPO-
LLECCOB B KOHCTUTYLIMOHHOM MNPaKTUKe SBMSAOTCS:

- VCKaXXEHHble MpeacTaBfeHns 0 AeMOKpaTUM U LIEHHOCT-
HOM CKCTEME NpPaBOBOr0 rocydapcTea’;

- NPUMEHeHMEe 3TUX LEHHOCTEelM Kak 3aBechl ANis npulea-
HUSI K >XU3HW BOMW BNacTu;

- yCUIMS MPEBPaTUTb pPa3INyHble WHCTUTYTbl BNacTw,
npeccy W CpeacTsa MaccoBOW WHDOpMauuu B opyave
BNACTBOBAHUS;

- CpalleHue BracT U TEHEBOW SKOHOMUKU U 3TUM MyTEM,
C OOHON CTOPOHbI, NepepacTaHne KOoppyrnumMm B OCHOBHOMN
Kanuitan BNacTu,C APYroM CTOPOHbl - MOAUTU3AUMS TEHEBOWN
3KOHOMWKM;

- popMMPOBaHME HOBOMN M Haubosiee ornacHon cpefpl Or-
paHM4eHMs1 npaB M CcBOOOA, 4YenoBeka U rpaxiaaHuHa Yepes
NosIBNIEHNs1 HEKOW cpenpl CTpaxa, HenoBepusi, 6e3HaaexXHOC-
T, 6e3HaKka3aHHOCTU, YKOPEHEHNS MONIUTMHECKOrO N BIOPOK-
paTU4ecKoro LMHM3MaA, KOTOpble MOPOoK MPenogHoOCATCA B
JEMOKPaTNYEeCKOn YrakoBKe.

Bce 970 He orpaHuumMBaeTcsl paMKaMn KOHKPETHbIX
NEencTBUA, a NPOHMKaeT BO BCE 3BeHbsl BracTu, npuoodpeTta-
€T 3aKOHOAATENbHblIE U CTPYKTYpPHbIE KayecTBa M OxBaTbiBa-
€T BCI0 TrOCYOApPCTBEHHYIO MawunHy. CBWOETENbCTBOM [O-

"O6 3TOM CBUAOETENLCTBYIOT TaKKe WCMONb3yeMble B MOCNeAHee Bpemsi Monamvtukammn

N HEKOTOPpbIMM UCCnegoBaTensiMn Takne WCKaKEHHble MOHATUA, KakK “nepexo,u,Haﬂ
" o« o«

AemMokpatuna, HaunoHalibHad aemokpatua, HaCTu4Has ,D,eMOKpaTMﬂ" n T.40.
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DOOHON OEeNcTBUTENbHOCTU SBNSETCS psig, aHaNM30B, Npeac-
TaBNIEHHbLIX, B 4aCTHOCTW, oOpraHusaumenn [om cBoOOAbI
CLLUA? [ocTtoiHa BHMMaHWS,B MEPBYIO o4Yepenp,Ta OeNCTBU-
TENbHOCTb, YTO HaumHad ¢ 70-x rogoB MPOLUIOrO CTONeTus
OEMOKPATUYECKME pPa3BUTUSA Ha MEXOyHapOOHOM YPOBHE
KOHCTaTMpOBa/In Cepbe3Hble pe3ynbTaThl. Hanpumep, ecnu
B 1974 rogy cBOOOOHbIE CTpPaHbl COCTaBnsnM 27 MPOLEHTOB
OT obLulero unicna, HecBoboaHble - 41 MNPOLEHT, TO B HACTO-
quee BPeEMS KapTMHa [AMaMeTpasibHO MPOTMBOMOMOXHAA -
46 n 26 NPOLEHTOB.

PegynbTatbl 3TOr0 aHanu3a nokasbiBalOT TakXke,yYTo eCcnu
B CTpaHax EBponenckoro coto3a 3a nocnegHne cemMmb neT
obuwme xapakTepPUCTUKN OEMOKPATUYECKMX MNPOLECCOB
yaydwniMcb Ha 4,4 npoueHTOB, B BGaslkaHCKUX CTpaHax, He
apnaowmxca YneHamn EC, - Ha 12,1 npoueHToB, TO B CTpa-
Hax CHI onn yxyowwmnmcb Ha 8, 1 npoueHToB. 3TO B TOM
crydae, Korga MHTerpabHbli nokasaTeslb O4EMOKPATMYECKO-
ro pasBuTUSa B TPETbEN rpynne ycTyrnaeT nepson B 2.83 pa-
3a, a BTOpon rpynne - B 1.46 pa3. B crpaHax CHI B 1997-
2006 ropax penTuHr msbupartenbHbIX NPOoUeccoB ynan Ha 12
MPOLLEHTOB, HE3ABMCUMOCTb CPEeACTB MacCOBOW WH$OpMa-
UMM cokpatuiacb Ha 9,8 nNpPOUEHTOB, YPOBEHb MPAaBAEHUS
noHm3unca Ha 13 MpoueHTOoB, cyaebHas cucTtemMa HaxoauT-
cs B rNyboKOM KpU3MCE U ee He3aBMCUMOCTb COKpaTuiacbh
Ha 10,8 npoueHTOB, ypOBEHb KOpPYynuMn noBbicUCcA Ha 4,8
npoueHToB. [Mpn aTtoMm, Mo cpaBHeHnio ¢ uneHammn EC, B
ctpaHax CHI' cpegHwuii pelTuHr nsbupaTesibHbiX MPOLECCOB
Hwke B 3.64 pa3sa, ypoBEHb Pa3BUTUA MPaXOAHCKOro obLue-
cTtBa yctynaet B 3.25 pasa,HesaBucumoctse CMU - B 3.1 pa-
3a, YPOBEHb HE3aBUCMMOCTU cyaebHon cuctembl - B 3.11
pasa, a ypoBeHb koppynumn Bbile B 1.98 pasa®.

Kakve obuwwme BbiBOAbI MOXHO cAenatb M3 3TOM KapTWHbI?

1) cdhopmupoBanMCb TpU Ka4eCTBEHHO pPa3Hble rPynnbl

cpean ctpaH EC n Coeta EBponbl C pasHbIMU YPOBHAMM

2 B yactHocTu,cM.: www.freedomhouse.org: NATI NS IN TRANSIT 2006. Hecmotps
Ha TO,4TO MHOrME OCMNapuBalT METOOMKY MNPUBEAEHHbIX AHAIN30B,Tak WM nHave
XW3Hb MOKa3bIBAET, YTO MPUBEAEHHBLIE PEATMHIOBbIE OLEHKU U obLpme TeHOeHUn
Hepaneku OT peanbHOM AEUCTBUTENLHOCTU.

3 Mo cpaBHeHWO C¢ apyrumu ctpaHammn CHIT B ApMeHMM 3TK nokasaTtenm B HEeKoTO-
POV CTeneHn MMEIOT MONOXUTENbHYIO ANHAMUKY W ypoBeHb. OOHaKko Halwn BbiBOAb!
KacaloTcsi OBLIero sIBNeHUs U TEeHAEHUMIA B YCNOBUSIX TpaHchopmaumu.

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

TEX OCHOBHbIX MOKal3aTenemn, KoTopble ABMSIOTCA OTPaKEHU-
€M LEHHOCTHOM OCHOBbI MNPAaBOBOrO MPOCTPAHCTBA 3TUX
CTpaH;

2) ecnn B CTpaHax MepBbix OBYX rpynn oblias OuHammka
JEMOKpaTUYECKUX U MPaBOBbIX MPOLECCOB B OCHOBHOM MO-
noxuTenbHasa, To B cTpaHax CHI He ToNbkO YpOBEHb O4YEHb
HU3KUN, HO N OMHAMMKA OTpuUATENbHAS;

3) npuBeneHHasa CTaTucTuka CBUOETENLCTBYET O TOM,YTO
B cTpaHax CHI' oOuieeBponenckme npaBOBble MNPUHLMMbI
onpeneneHHo gedopMUpyoTCS B PEeaNIbHOM XN3HU U HE fIB-
NAITCA  AOMUHUPYIOWMMUN  XapakTeEPUCTMKaMN  COUMasbHOMN
LENCTBUTENBHOCTN.

N KONM4YeCTBEHHBIN, N KAYECTBEHHbIN aHaIN3 CyLLECTBY-
loWwuyx peanuii B cTpaHax-dneHax CHI cBuaoeTenbCTByeT, YTO
MyTEM CAUAHUSA MNOJUTUYECKOW, 3KOHOMNYECKON U agMUHU-
CTpaTuBHOW cun HOpMUPYETCA Hekas "KopriopaTtuBHas Oe-
MoKpaTuyeckasi cuctema”, Kotopas CBOUM XapakTeEPOM WC-
KaXXxeHa, UrHopupyeT MNpUHUMN BEPXOBEHCTBA npaBa,0CHOBA-
Ha Ha TEHeBOW SKOHOMWKE W  peanuax abconioTusauum
BnacTu.

B yem npuumHa NpoSIBNEHUST 3TUX CUCTEMHbIX Oedopma-
umin? Mory BblIOENNTb HECKOSIbKO OCHOBHbIX:

1) nHepums MbIWNEHNS, MEHTANIUTETA M HEOOCTATOK npa-
BOBOMN, KOHCTUTYLUMOHHOW KynbTypbl. [eno B TOM, 4YTO He
TONIbKO HEBO3MOXHO MNEpPEnpbIrHyTb 4epe3 Beka, HO W 4acTo
uMnopTMpyeMasa [OEMOKpaTud, CTalkMBasiCb C pPOCTKamMm
CpPEenHEBEKOBOM LEHHOCTHOM CUCTEMBI, CYLLECTBEHHO [Oe-
dopmMmupyeTcs;

2) HM3KUIA YPOBEHb MPABOCO3HAHUS N HEOOCTATO4Has Mo-
nmTndeckas BONS rOCYOAPCTBEHHOM BNacTM B OCYyLLECTBNe-
HUN OEMOKPATUHECKNX MEPEMEH;

3) HepocTaToyHasds [OeecnoCoOHOCTb AEMOKPATUHECKNX
rOCy4apCTBEHHbIX CTPYKTYP W HECOBEPLLUEHCTBO MNONUTUYEC-
KMX MHCTUTYTOB;

4) HeynooBNETBOPUTENBbHbIE KOHCTUTYLIMOHHBbIE N 3aKOHO-
JaTesNbHbIE PELLEHUNS, MICKXKEHHOE BOCMNpUSTUE U peanm3a-
UMs OCHOBOMOMaralwyx MPUHLUMNOB KOHCTUTYLIMOHHON Oe-
MOKpPaTUM B 3aKOHOAATENbHOW MOMUTMKE M MPaBONPUMEHN-
TENbHOW MPAaKTUKE;
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5) MMMyHHass HeQOCTaTOYHOCTb OOLLECTBEHHOW CUCTEMBI,
yrnybneHve oTpuuaTesNibHbIX COUMalibHbIX TEHOEHUWIA U up-
pauuoOHabHbIX TMPOLECCOB MO MNPUYMHE HeyooBneTBOpU-
TENbHOrO PELUEHNS UMEIOLLMXCA Mpobnem;

6) O0ObekTMBHble TPYOHOCTM CUCTEMHOro pacnaga -
NPeBpaLLEHNss M3 4acTu B LEI0E N OOHOBPEMEHHOIO peLle-
HUS 3a4a4 CUCTEMHOW TpaHchopMauum, KOTopble B CTpaHax
BocTo4Holr EBponbl Mmenu MHOM xapaktep U T.4.

KopnopaTueHaa aemokpaTust 6bonee onacHa ansa obLiecT-
BEHHOM CUCTEMbI,YeM TOTaMTapHasi CMCTeEMa, KoTopas Mme-
€T CBOM orpenenieHHble NpaBuia M Mo CBOEM CYTU Takke HO-
CUT MppauUMOHarbHbI XapakTep, OOHAKO He MOCTPOeHa Ha
WNCKaXXEHHbIX Ha MNPaKTUKE KOHCTUTYLWMOHHbIX LEeHHOCTAX. Oc-
HOBHasl yrpo3a KOpropaTVMBHOW OEMOKPaTUM 3akJIloHaeTcs
VMEHHO B TOM, YTO [OEMOKpPaTU4EeCKME LEHHOCTU MYTUPYIOT-
Csl, TEPSAIOT CBOE 3HayeHue, CTaHOBATCA And obuectBa He
TOJIbKO HENpUeMNEMbIMU, HO M OMacHbIMU. IJTOMY CMocoo-
CTBYIOT TakKX€ HU3KWIA YPOBEHb MPABOCO3HAHWSA OOLLECTBA,
TSXKENOE COoUManbHOE MONOXEHWE, BLICOKMI YpOBeHb Ge3pa-
ooTuUbl 1 T. O. B ycnoBusix TeHEBbIX 3KOHOMMHECKWX OTHO-
LUEHWIA WMHOVBWO, BbICTYMAET He Kak MOJSIHOLEHHbIA OOroBOp-
HOW CyOBLEKT CO CBOMMW €CTECTBEHHbIMM MpaBamMu,a Kak 3a-
BMCSLLEE OT BO/IM W NOpasHus pabortopartenss cpeactsBo Mpo-
n3BOACTBA. JTO KA4YeCTBO, XapakTepHoe Ansa deopanbHbIX
OOLLECTBEHHbIX OTHOLLUEHMI, KOTOPOE MNpuobpeTaeT HOBYLO
¢dopMy M OKpacky B AEMOKPaTUYECKOW YMNakoBKe.

OpHol 13 HambonbLUMX OMACHOCTEN KOPNopaTUBHOM ae-
MOKpaTUM SBNSIETCA TakXe TO, YTO LUEHHOCTW, noaBepriime-
Ccq MyTaumu, B YCroBusSX C€HOS MMMYHHOM CUCTEMbI OBLLECT-
Ba CTaHOBATCS BOCMPOM3BOAVMbLIMU.

910 6onee onacHasa ¢asa, korga vppauuoHasbHble pas-
BUTUSI HOCHAT MNPOrPECCUPYIOLLIMIA  XapakKTep W WUCKIYaoT
BOCCTaHOBJIEHNE >XM3HECMOCOOHOCTN CUCTEMbI 3BOJIIOLIMOH-
HbIM MYTEM,a WUCTMHHbIE LIEHHOCTW CTaHOBATCA HEBOCTPeOO-
BaHHbIMW. 3TO B TOW WM UHOM Mepe MMEET MEeCTO B Tex
CTpaHax, rae MouTUYECKME WHCTUTYTbI Takke OOopMUPYHOT-
Cq MO MpUHUMNAM KOPMopaTWMBHOW AeMoKpaTuu, roe napasi-
NIeNbHO C TEHEBOW SKOHOMMUKOWM CTaHOBATCHA TEHEBbIMWU Tak-
Xe MONUTUYECKNE WHCTUTYThLI, rae cydebHas cuctema - He

AkTyanbHble MPo6ieMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

camocCTosTeNlbHas BNacTb, a pblbar BAacTn, roe npecca
npeeBpalwlaeTcd U3 cBoOOObl C/OBa B MHCTPYMEHT Teppopa.
OcHoBHOVM NyTb M306exaHus MoAoOHbLIX Yrpo3 - WCKIIYEHME
CNUAHUSA NONNTUYECKNX, SKOHOMUYECKUX U agMUHNCTPATMB-
HblX CWUN WU €CTECTBEHHOE CTaHOBMEHME MNOINTUYECKMX
CTPYKTYp obLiecTBa.

Mepenosuua dpaHuy3ckor rasetol "le Mond iplomatik
MapToOBCKOro Homepa 624 2006 ropga, 6bina noceslleHa of-
HOM BaXXHOW 3aOaye - KakOBbl OCHOBHbIE KPUTEPUM OEMOK-
patun. B cnydae noooOHOM MOCTaHOBKM BOMpoca B nepe-
XOOHbIX 0OLlecTBax OyoeT OencTBoBaTb MPUHLUMM "CKOMbKO
BOMPOCOB - CTOJIbKO OTBETOB"”. OTBET YMOMSHYTOW ras3eThl,
OQHaKO, MO HalEeMy MHEHMIO, MOMHbIA N NCHEPNbIBAIOLLMIA.
OTUX KpUTEpUEB MNATb:

- cBobOOHbIE N crpaBenMBblE BbIOOPLI;
opraHm3oBaHHas M cBOOOOHaAs OMMO3NLWS;
BO3MOXHOCTb peasibHOM aNbTeEPHATMBHOW 3aMeEHbI
BnacTu;

HezaBucuMas cydebHas cucTtema;

- Hes3aBuCuMasa npecca.

Kaxayto 13 ykasaHHbIX KPUTEPUEB MOXHO TOYHO OXapak-
Tepr3oBaTb MHOXECTBOM MHAOMKATOPOB W CO34aTb 0006LLEH-
HYIO, MHTErpasibHyl0 KapTUHY AOEMOKpPaTuM, Kak 3TO Aenaetcd
B Cnyyae opraHu3aumm "Jom ceoboapl”. OpoHako 34ecb Ooc-
TOMHO BHMMaHUS Ccrnenylolee BaxHOe OOCTOATENLCTBO. ITU
KpUTEPUM B3aMMOOOYC/IOBNEHBI, OOVWH HE CYLLECTBYET Hela-
BUCMMO [Opyr OT Apyra, BCe OCTa/lbHble Ka4yecTBa AOemoKpa-
TN NPON3BOAHbLI OT HUX WK 0BYycnoBneHbl mn. OTcyTCTBME
WM N3YBEYEHHOE COCTOsIHME JI0OOro U3 HUX CBUOETESb-
CTBYeT 00 WCKaXEHWsX OemMoKpatun. OTU KpUTepun nexar
Taioke B OCHOBE [OBYX CTEPXHEBbIX Lenen Esponeinckon um-
BUIM3AUMN - CBOOOAHAsA KOHKYPEHTHasi PbIHOYHAs SKOHOMW-
ka W npencraBuUTenbHas gemMokpatus. Ha atm uenm Hanpas-
neHbl Bce EBponeiickme KOHUEeNTyaslbHble WHULMATUBDI.

Ha kakmx ueHHOCTAX 6a3unpyeTcs 0OLeCTBEHHast cUcTe-
Ma coBpemeHHoN EBponbl? 3To, npexae BCero: YenoBe4vec-
Koe JOO0CTOMHCTBO, cBOHOOA, AEMOKpaTUS, PaBEHCTBO, BEPXO-
BEHCTBO MpaBa W yBakeHWe npaB 4enoBeka. OpgHako 3ak-
pPEernneHns 3TUX LEHHOCTEN Ha KOHCTUTYLUMOHHOM YPOBHE
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ewe HepoctatoyHo. OHM MOryT NMpUOBPECTM peasbHbIi 06-
JMK B OOLLECTBE, rAe AOMUHMPYIOWVMN SBNSIOTCA: Nopa-
JIN3M, TONEPAHTHOCTb, NPaBOCyaAne, CONMAAPHOCTb U OTCYT-
CTBME OVNCKPUMNHALNN.

M ykasaHHble Uenu, 1 NPUBEOEHHbIE KPUTEPUU, @ Takke
dyHOAMEHTasbHbIE XapakTEPUCTUKN OOLLIECTBEHHON CUCTE-
Mbl HECOBMECTUMbI C MPUHUMNAMN KOPNOPaTMBHOW OEMOK-
patuu.

Camaan 0Oosnbluas yrpo3a KOpnopaTMBHOW OeMoKpaTuu,
0dHaKo, 3aKo4yaeTcss B TOM, YTO OOLUECTBEHHas cucrtema
OKa3blBaeTCsd B MayTMHE XPOHWYECKOM WMMMYHHOW HegocTa-
ToyHocTU. C nepBoro B3rnsda,nof OOLUEeCTBEHHOW cTaburb-
HOCTbIO CKPbIBAETCA BOCMPOM3BOACTBO MOOBEPIrLUMXCA My-
Taumm UEeHHOCTen,4To Bonee onacHo,4em nbas apyras o06-
LecTBeHHaa Oones3Hb. [logmobHas cutyaums HensbexHOo
NPUBOAUT K YrnybneHnio NpPOTUBOPEYNI MeXOy MHTepecamu
Bnactu, obliecTsa U rocygapcrtea. naBHas 3apaya KOHCTU-
TYLMOHHO-MPaBOBOM CUCTEMbI 06OLWECTBA - He OonycTuTb
NOSIBNEHNST U yriybfeHus aHTaroHn3ma Mmexay STUMU MHTe-
pecammn, Mexay BnacTblo 1 cBo6ogon. OgHako nMpu yCTaHOB-
JIEHNN KOPMNOPaTUBHOW AEMOKPaTUM MOAOOHbIA aHTaroOHU3M
CTaHOBUTCS Hen3dexHbiM. A Bedb CYLLUHOCTHas xapakTepuc-
TUKa KOHCTUTYUMW 3aK/Il0HaeTCsl MMEHHO B TOM,4TOObl 0bec-
NeynTb HOPUONYECKN Y33AKOHEHHbIA OanaHc MeXay BnacTbio
n ceoboaoii®.

YpoBeEHb U xapakTep OOLWECTBEHHOrO pas3BUTUS BCerga
Obln  0OYCNOBNEHbI B3aMMOOTHOLLEHMSIMU YenoBeka un 006-
LecTBa, KOTOpblE, B MEPBYID O4epedb, 3aBUCAT OT MecTa U
ponu couuanbHOr0 WHAMBMOA B MNPOU3BOACTBEHHbLIX OTHO-
weHuax. Pabbl B NOMHOM Mepe SBNS/IUCb COOCTBEHHOCTHIO
nx BnagenbuleB. B deopanbHOM 06LIECTBE 4YenoBeK WUMEnN
onpeneneHHble Npaea,Tak Kak TOMbKO UX TpyaoBas cuna sB-
nsanacb COOGCTBEHHOCTbIO Bragensua. lMocnepyowme obuie-
CTBEHHble pPasBUTUA MNPUBENM K TOMY, 4TO MPU3HaBa/IUCb
npaBa YenoBeka Ha [OOroBOpPHble MPOU3BOACTBEHHbIE OTHO-
LIEeHMS, a B IPakOaHCKOM 00WecTBe OOMUHMPYIOLWMMA CTa-
JIN Mpu3HaHWEe €eCTECTBEHHbIX MpaB M CBOOOM, YenoBeka WU

406 atom cm.. boHaapb H.C. Bnactb U cBobGoga Ha Becax KOHCTUTYLIMOHHOrO npa-

Bocyoms. - M., 2005. - C. 17-38.

AKTyanbHble NPo6BEMbl KOHCTUTYLIMOHHOMO MpaBOCYyaus

NPVHUMN BEpPXOBEHCTBA MNpaBa. HecMoTps Ha KOHCTUTYUU-
OHHblE U 3akoHoAaTeslbHble KOHCTaTaumMn MNPUHUWIMOB Mpa-
BOBOr0, AEMOKPATUYECKOro 0oOLLeCcTBa, TEM HE MeHee, pe-
anbHbI xapakTep OOLLECTBEHHbIX OTHOLLEHMIA onpenenseT-
Cs peasibHbiIM OENCTBMEM 3TUX MPUHUMIMNOB - KOrda BNacTb
OorpaHM4YMBaeTCs NpaBOM, a He HaobOopoT, kKorga STK Mpaea
ABNAIOTCA HENnOCPeACTBEHHO AEWCTBYIOLLMMKW MpaBamMu, KOr-
Ja B OENCTBUTENbHOCTU OHW ONpenensioT CMbICH, Coaepxa-
HME N MPUMEHEHME 3aKOHOB, AEATENIbHOCTb 3aKOHOAATESb-
HOM N MCMNOSIHUTENIbHOM BNACTW, MECTHOINO CaMOynpaBieHNs
n 0becneynBaloTCsa MpPaBOCYOVIEM.

OueHvBas TONbKO peanbHyl0 CUTyauuio TPYOOBbLIX B3au-
MOOTHOLLIEHUI B cTpaHax CHIC B HbIHELUHUX YCMOBUSIX TPaHC-
dopmaumm, HEBO3MOXHO HE KOHCTATMpPOBaTb, YTO OHW BO
MHOroM umMetoT deodasnbHbll  xapaktep. Onurapxm4ecko-
deopanbHbili deHoOMeH, NoOMBasCb TOTaNbHOrO KOHTPONS
Hag 0o0WeCTBOM, 3 chepbl 3KOHOMMKM MOCTEMEHHO pPacrpo-
CTpaHseTcs B MOAUTUKY U CUCTEMY FOCYOAPCTBEHHOM Bnac-
TN Yepe3 CNnsHMEe 3KOHOMUYECKUX, MNONIUTUYECKUX WU agMu-
HUCTPATMBHBIX CUM. ITO Aerpagauuvsi coumanbHOro obLecT-
Ba, MOCNeACTBME KOTOPOW NpuaeTcsi Npeononetb Bekamu,
KaKk 3TO nokasana MCTOopus 4enoBeyeckoro passutud. Kop-
nopaTtmBHass OEMOKpaTUS SBASETCA OCHOBHbIM HOCUTENEM
9TOM OMacHOCTW, NpPeoaoNnieHne KOTOPOWN SBNSIETCH MNepBO-
o4yepenHolr 3apadeit U BOSMOXHO NMyTeM obecrneveHns B pe-
anbHOM OENCTBUTENbHOCTU KOHCTUTYUMOHHOro 6anaHca
MEXAy BNacTbid M CBOOOAOWM, BOMIOLWEHUS B XM3Hb OCHO-
BOMonaraloWmMx KOHCTUTYLUMOHHbLIX MPUHUMNOB ¢dOopMNpOoBa-
HWS MPaBOBOro, AEMOKPATMHECKOr0 rOCyAapCTBa U yCTaHOB-
NeHns NOAJIMHHOIO HapOoOOBIACTUS.
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Dangers of the Corporate
Democracy A.Ounk NnoBsapA'

Harutyunyan G.

Doctor of Law Sciences, MCTONKOBaHME 3aKOHA:
Professor BepxoBHbii Cyn Kak apounTp

2

Summary KOHCTUTYLLUOHHOCTU

BepxosHbiti Cyg CLLUA ogHUM 13 MepBbIX CBOVIX PELLEHW
YCTaHOBW/T MPUHLMIT CyAeOHOro KOHTPOJIS - paBo orpene-
JI9Tb KOHCTUTYLIMOHHOCTb 3aKOHOAAaTeJIbHbIX akToB. W3BecCT-
HbIVi  Y4EHbIVi-rpaBoBeL KOMMEHTUPYET MpUMeHeHue cyneob-

In the conditions of transformation the social relations
have feodal character. ligarch-feudal phenomenon of this
sphere of economics gradually spreads intothe politics and

the system of governmental power through the merging of HOro KoHTPOss BepxoBHbiM CynoM Ha MpoTsxeHun ero 6o-
economic, political and administrative powers. This is degra- niee dYem 220-neTHeN UCTOpUM, BKIIIOYasl MPUMEDPLI U3 MpaK-
dation of social society. Mk 19-ro Beka [0 HaCTOSILLEro BPemMeHW. ABTOp Aenaet

The author examines its causes and concludes that cor- BbIBOA: HE3aBMCUMO OT pelueHunii  BepxosHoro Cyna ro
porative democracyis the main carrier of this danger, over- KOHKDETHbIM fiefiaM, "ero posib B obecrnedeHnn Bracty 3a-
coming of which is the urgent task and possibly by the pro- KOHa 10/1b3YeTCsl LLMPOKMM OBOOPEHNEM CPeay aMEepUKaHC-

vision of reality of the constitutional balance between the Koro Haposa’”.

power and freedom, embodied in the life the main constitu-
tional principles of formation of legal, democratic state and
establishement of the power of the nation in origine.

AsTOpbl KoHcTUTyuumn CLLUA AicHO pganm nOHsITb, 4TO K 3TO-
My [OOKYMEHTY HagfeXxmT OTHOCUTbCS kak K OCHOBHOMY 3a-
koHy. Ctatba VI rnacut, 4yto KOHCTUTYUMSI M 3aKOHbI, "Npu-
HMMaemMble B COOTBETCTBMM C Helo" (a Takke [OOoroBopbl), siB-
NSI0TCA "BEPXOBHbLIM 3aKOHOM CTpaHbl”. B cratbe Il oTubl-
OCHOBATeNM TaKke nNpegycMoTpenu eauvHblii  BepxoBHbIN
Cya v nogobGHble cyabl HU3LIEN MHCTaHUMK, KOTOpble MOXEeT
yupexgate KoHrpecc. [JaioT nv 3Tm gBa MnonoXeHus, BMecC-
Te B3ATble, KOHCTUTYUMOHHOMY Cyny mpaBO OTMEHSATb 3aKO-
Hbl, B TOM 4ucne pelweHns KoHrpecca, COMTEHHbIE He COOT-
BeTcTByOWMMN KOHCTUTYLMN?

"A.3. Ouk ToBappa - npodeccop rocymapctsa M npaBa BupoxmHcKoro yHueepcute-
Ta B LWapnotcsunne, akcnepT B 061acTv KOHCTUTYLMOHHOTO npasBa u BepxosHoro
Cyna,c 1985 no 1992 rop Bo3rnaensin B wrarte BupmkuHusa Komuccuio no AByxcoT-
netmto KoHctutyumm CLLUA.

2 My6nnkyeTcs Ha OCHOBE Matepuana 3nekTPOHHOro ypHana [ocoena CLUA “Bon-
pocbl gemokpatun”, anpens 2005 r.
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XoTs OTubl-OCHOBATENN $IBHO HaMepeBa/IuCb BBECTU B
HOBYIO defepanbHyl0 BnacTb CyaebHyl0 BeTBb, HA KOHCTU-
TyumoHHoMm KonBeHTe 1787 roga B ®dunapensdum (wrat
lMeHcunbBaHMs) OHM Mano pPasMbIWAAIM O TOM, HACKOJIbKO
Janeko MOXeT npocTupartbcs "cyaebHaa BnacTtb”. opas-
0O Oonblle BPEMEHM OHW MoTpaTuin Ha obcyxaeHue norn-
HOMOYMN HOBOro denepansHOro npaBUTENBCTBA, COCTaBa
denepanbHoro KoHrpecca, 6anaHca, KOTOpPbIA Haasiexano
YCTAHOBUTb MEXAy wTatammu n depepanbHon BnacTblo, U
xapaktepa HOBON denepanbHOW WUCMNONMHUTENLHOW BRacTu.
Korpa npepnoxeHHasa KoHcTuTyums ©Obina npencraBneHa
Ha YTBEPXOEHME B HECKOSIbKO LITaToB,B Aebarax no ee pa-
Tndprkaum OCHOBHOE BHUMaHWe YAenanocb npobnemam
depepansHOM BNacTm BoOOWE - WM OTCYTCTBUIO Ounnsg o
npasax.

CyneoOHbI KOHTPONb

Ha ypoBHe wTaToB, CyOebHbIi KOHTPONbL - MNpaBO cyda
00bSABUTL 3aKOHOAATENbHbLIA akT HEKOHCTUTYLMOHHBIM - B
nepBble rofabl CyLECTBOBaHUSA aMEPUKAHCKOro rocynapcrsa
ToSIbkO 3apoxgancs. Cymtanoch, HT0O caMO MOHATVE AEMOK-
patum NoO4YEPKMBAET POSb 3aKOHOAATENbHLIX OPraHoB Kak
Bblpa3uTeniein HapoaHOM Bonu. Ho Bckope amepukaHupl 06-
HapPYXWUKU, YTO NUX CODOCTBEHHbIE Nerucnartypbl, N0OOOHO KO-
pongM unu napsiaMeHTam, MOryT yrpoxaTb npaBaMm U CcBO6OO-
fam. oatomy Hapsgy C TakuMn MOesaMu, Kak pasgeneHuve
BflaCTEN N CUCTEMA COEPXEK N MPOTUBOBECOB, BOSHUK W Cy-
NeOHbIN KOHTPONb Kak MexaHu3M o0OecrneyeHust BepXOBEH-
ctBa KoHcTutyummw.

Ha d¢epepanbHOM YpOBHE MNpaBO CydOB Ha CydeOHbIN
KOHTPONb 4eTKO cdhopmynupoBan npeacenatens BepxoBHO-
ro Cyopa [xoH Mapwann B peleHu no geny "Mapbepu
npotus MagucoHa" (1803). B 3HameHuTOn dopmyne, 4acTto
uMTUPOBaBLUENCS B nocneaywowmx genax, Mapwann npo-
Bo3rnacun: "be3ycnoBHO, KOMMNETEHUMA W O0Nr cyaebHoro
BEOOMCTBA COCTOAT B TOM, YTOOblI MCTONKOBaTb 3akoH". U
3TOT [OAr, 3aK/ioyan OH, OXBaTbIBAET MPaBO CYAOB OTMEHSATb
naxe peweHus KoHrpecca,ecnm yCTaHOBJIEHO,4YTO OHU MPO-
TnBopeyatr KoHCTutTyumn.

MexayHapoaHasi npakTuka KOHCTUTYLIMOHHOIO KOHTPOJS

o amepukaHckon [paxpaHckonm BOMHbI (1861-1865)
KOHCTUTYUMOHHasa npakTtuka BepxoBHoro Cypa oxBaTtbiBana,
rnaBHbIM 006pas3om, Bonpockl denepannamMa. bunnb o npa-
Bax, A06aBneHHbIi K KoHcTtuTyumm B 1791 roay, npymeHsn-
cd nuwb K denepanbHbIM PELLUEHNSM, HO HE K peLLUEHUsIM,
NPUHATLIM Ha ypoBHe LWTaTtoB. OgHako nocne [paxkaaHcKomn
BOWHbI MNpuHATME 14-i1 lMonpaBkmM 3anpeTwno wrartaMm oTka-
3blBaTb NOOOMY NULy B Hag/iexalleln NpaBoBOM MNpouenype
W paBHOW 3awwmTe 3akoHOB. CO BpEMEHEM 3TU HOPMBbI
CTaHyT OCHOBOW U AN BaXHbIX peweHunin KoHrpecca (Takux,
Kak 3akoH O rpaxgaHckux npaeax 1964 ropa), n onsa ©onee
BCeoxBaTbiBalOLLEN cynedOHOoM BnactM (BK/Yas npumeda-
TenbHoe peweHne BepxoBHoro Cyma no geny "BpayH npo-
TmB CoBeTta no obpasoBaHunio™ B 1954 roay, korga pacoBasi
cerperaums B MyHUUMMNaSIbHBIX LUKOMAax Oblia npu3HaHa He-
KOHCTUTYLMOHHOI).

B nepsble pecatunetna 20-ro Beka MHOrMe cumtanu, 4Tto
BepxoBHbin Cyn, CLLA 3awmuiaer cobCTBEHHOCTb UM Npednpu-
HMMAaTENbCTBO OT MPOrpeccuBHOr0 3akoHogatenbcTea. B
1905 ropmy, Hanpumep, BepxoBHbIh Cyad, OTMEHMB 3aKOH LUTa-
Ta Hbio-Mopk, orpaHnunBaioLmMii YMCNO 4acoB, KOTOpbIE ne-
kapy MOryT paboTtatb B O€Hb, Ha3Basl TakMe HOPMAaTUBHbIE
aKkTbl "HA30WIMBbIMM BMELLATENLCTBAaMU” B nNpasa JIOOEWN.
MopobHas cynebHaa norvka B 1930-e rogpl npuveena Bep-
X0BHbIW Cyn, kK konimamm ¢ "HoebiM kypcom™ [pesvaeHTa
®paHknnHa  PysenbTta. og yrpo3on  yBenuYeHus Yucna
uneHoB BepxoBHoro Cyma cyobM CMEHWIM Kypc U cTam
OonblUe NPUCNYLLIMBATLCA K 3akoHaMm LWTaToB U deaepab-
HOMY 3aKOHOAATENbCTBY O COUMANBHO-3KOHOMUYECKNX pe-
dopmax.

CerogHa BepxoeHbii Cyn, Gepetcsa paccmatpumBaTb ca-
MbIA LUMPOKWUIA KPYyr BOMPOCOB. AMEPUKY MOPON Ha3biBalOT
"Taxywmmcsa  obuwectsom”. Tloxoxe, 4YTO amepukaHuam
CBOWCTBEHHO MpeBpallaTb Cnopbl B CyoeOHble COCTA3aHWS.
Ewe B 19-M Beke 9Ty OCOBEHHOCTb MNOAMETUST CaMblii
npocnaeBfeHHbI HabnwagaTenb amMepuKaHCKOro xapakrepa
Anekcnc ge Tokeunb. B 1960-e rogpl, B anoxy npencenate-
nsa Bpna YoppeHa, BepxoeHbin Cyan, CLUA npuctynun K oco-
6eHHO cmenon noBecTke AOHA. Toroa BepxosHbin Cyn, noc-
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TAHOBWJI, YTO MPUHUMN "OOWH YEenoBeK - OOMH ronoc” (kKax-
Obll  3aKOHOAATENbHbIA  OKPYr  OO/MKEH, MO BO3MOXHOCTW,
VMETb pPaBHOE HaceneHne) [OoMKeH ObiTb NpaBuIOM  Ang
NPOMNOPLMOHANBHOIO OMpPEeneneHns YMcna MecT B 3aKOHO-
JaTenbHbIX OpraHax, pacrnpocTpaHui Ha OTAeNbHble LITaTbl
OONbLUMHCTBO MNpoueaypHbIX rapaHtMin bunna o npaeax,
BOOXHOBW/T YY4aCTHMKOB ABWXEHME 3a rpaxjaHckme npasa u
OTKpPbU1 OBEPb K KOHCTUTYLIMOHHOMY MpaBy HENPUKOCHOBEH-
HOCTW YaCTHOWM >XU3HW WU aBTOHOMUM. [laxe npu TOM,4TO psn,
cyden Obln Ha3HavyeH npe3ugeHTamMu-pecnyodnmMkaHLuamm,Ko-
TOpble paTtoBann 3a "CcynebHyl0 cOoepXaHHOCTb", BepXOBHbI
Cyn noeen cebs OOCTAaTOMHO YBEPEHHO, B3SIBLLUMCL 3a peLle-
HMEe MpPUHUMNnasbHLIX O CTPaHbl BOMPOCOB.

Kakyto ponb urpaet BepxoBHbii Cynd, B XU3HU AMeEpUKU?
Cpeon ero knmo4veBbIX yHKUMIA - pofib apbutpa denepanb-
HOW cucTtembl. Hu ogHOMY BOMPOCY OCHOBAteNu He yaenn-
oM B @unagenbdun Gonblle BHUMaHWSA, 4eM MpeaocTaBe-
HUIO HaUMOHANbHOMY MNPAaBUTENLCTBY OOCTATOYHbIX MOJSHO-
MOYUMI, HE YLLIEMISS MPU 3TOM WMHTEPECHI WTaTtoB. Tak, Bep-
X0BHbI Cyn, perynspHoO npusbiBaloT peluaTtb, UMeeT n de-
JepasibHbli 3aKOH WM HOPMAaTUBHLIM akT npeobnagatoLLyto
CUNy Hapd, peLleHneM, MPUHATbIM Ha YpPOBHE LTata. Tak xe
yacTto npocat BepxoBHbii Cyn, pewunTb, HE MNocsraeT M ka-
KOM-NMOOo 3aKkoH LWTata (KOTOpbIi BO BCEM OCTa/lbHOM SBJISI-
€TCA COBEPLUEHHO MPUEMEMbLIM 3aKOHOM) Ha HauMoHab-
Hble WHTEepechbl, HanpMMep, Ha cBobony ToproeBnu. Hanpu-
mMep, koroga CeepHas KaponuHa npuHANa 3akoH, KOTOPbIN
BbIMMSIAEN HENTpasbHbIM, HO KOTOPbIA GakTU4ecku npeano-
naran gmMckpyumMmHauuio 6510k 13 wrata BalwmHIToH B MNonb-
3y MECTHbIX npowu3soauTenei, BepxoeHbii Cyn, ycMoTpen B
3TOM MNPOTEKLUMOHM3M B OENCTBMM U OTMeHun 3akoH Cesep-
HOM KaponuHbl.

MpaBa nn4yHocTM

BepxoBHbin Cyn, Takke WUrpaet npUHUMNUanbHYO posfib B
obecneyeHnn npaB 1 cBobon, nuyHocTW. Hekorpa Oxenmc
MagucoH ©Oecnokouncs, kak Obl Bunnb O npaBax He crTan
mwb "OymaxHon nperpagon”. B Hawe Bpemsi BepxOBHbIM

Cyn, akTmBHO 0becneynBaeT ero rapaHTUM - He TOJSIbKO MpOo-
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TMB denepanbHOro npaBuUTENBbCTBA (MX M3HAYasIbHast LENb),
HO 1 MPOTMB wWTaToB. TonkoBaHne BepxoBHbIM Cyaom KOHC-
TUTYLUMOHHBIX CPEACTB 3alpMTbl YaCTO BblpaxaeTcsd B ¢dopme
3HEPIrnYHbIX, YETKMX W SHACHbIX YTBEPXOEHWNW. Hanpuwmep, B
1963 rogy Cyo noctaHoBWUN,YTO NpemycMoTpeHHas Llecton
MonpaBKOM rapaHTuUs nNpaBa Ha MPencTaBUTENbCTBO afBOKa-
Ta O3HAYaEeT He TOMbKO MPaBO Ha aABOKATCKYID 3almTy B Cy-
[€,HO M MpaBO Ha Ha3Ha4YeHwe afBokara 3a CYEeT LiTara, ec-
M NOACYOUMBIA CNMLIKOM 6edeH M He B COCTOSIHMM MO3BO-
mTb cebe apBokata. OcobeHHO 3aboTaTca cyabh O CBOOO-
0e BblpakeHns MHeHuin. Tak, B 1964 rogy Cyg noctaHoBwn,
4To "rocymapCTBEHHOE [AO/MKHOCTHOE fMuo”, KOTOopoe
NPeabsaBnsdeT UCK O KIEBETE, OO/MKHO BbIMOMHUTE XKECTKMIN
CTaHOapT - Aokasartb Hannyme "3n0ro ymeicna",To €CTb,4TO
BbICTYNaBLUWNIM 3HaAN,4TO €ro BbiCKa3blBaHWE HE COOTBETCTBY-
€T OEeNCTBUTENBHOCTU, NN N0 HEOCTOPOXHOCTM He npuaan
3Ha4YeHNST ero OOCTOBEPHOCTW.

MpuxoanTcsa cnbillaTb OXMBMEHHbIE OebaTbl O TOM, chne-
ayer nn TonkoBatb KOHCTUTYUMIO Kak ">XMBOW" OOKYMEHT.
OpgHn yTBEPXAAKOT, YTO CyObM [OOMKHbI UCKaTb "M3HaYaslb-
Hbii cMbicn” KOHCTUTYUUW, TO €CTb CMbICA, NPUOAHHbIA €
OCHOBATENSAMN 1, BOSMOXHO, MOAKPENSIEHHbIN Tpaamunen u
npeueneHTom. [pyrve cuvtatoT STOT OOKYMeHT Oonee opra-
HUWYHbIM. Tak, B Aenax, BO3HMKalLWMX COrflacHO NpenycmoT-
peHHoMy BocbMOM nonpaekor 3anpeTy Ha XEeCTokMe U He-
00blyHble HakasaHus, BepxoBHbii Cyn NpUMEHsIN MOHATUE
"3BOJIIOLMN CTaHOAPTOB", MO3BOJINBLLEE €EMY, KaK 3TO OblI0
B 2005 rogy, 06bLSBUTL CMEPTHYIO Ka3Hb A/ MOMOAbIX Mpa-
BOHapyLumTenen HeKOHCTUTYLIMOHHON.

HecomHeHHO, BepxoBHbii Cyn, CLLUA BbixXoouT 3a pamkim
OykBanbHOro Tekcta KoHCTUTyumm, npusHaeass M obecneyu-
Basi KOHKPETHbIE MNpaBa. ApkuiA NpUMeEp - NpaBO Ha Henpw-
KOCHOBEHHOCTb 4aCTHOM XM3HW WM aBTOHOMMIO. Onumpasch
Ha NpenycMOTPeHHyYo [aton mn 14-i MNonpaBkamn rapaHTuio
Hagnexallen npaBoBOV npouenypbl, BepxoBHbin Cyn ycTta-
HOBW Hanvuyve npasB B APYrMX 00NacTaxX YenoBeYECKUX WH-
TEPECOB U ONPEAEnn MPaBo Ha KOHTpaUENUMIo, MPaBo XEeH-
LWWH MO CBOEMY YCMOTPEHMIO Oenatb aboptbl,a B 2003 ro-
Oy - NMpaBO He ObITb Haka3aHHbIM LUTATOM 3a FOMOCEKCyaslb-
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HOE MOBeAeHMe. XOTs, BOBMOXHO, Kaxgoe Aeno, 4oxoasuwee
0o BepxosHoro Cyga, TpebyeT onpeneneHHoro TOJIKOBaHMUS
3aKOHa, 3TN pPEeLUeHnst K, B 4aCTHOCTU, NocnegHme gpa Obinn
cambIMX CMOpPHbIMU. B OTCyTCTBME KOHKPETHONO KOHCTUTY-
LLMOHHOIO TEKCTa, NPOBO3rfaLlaloLEero NpaBo Ha HENnpuUKoCc-
HOBEHHOCTb YaCTHOW XW3HW, OHU B 3HAYUTENLHOM CTEMNeHU
onupaloTcs Ha cyaebHoe o6ocHOBaHME U pasbsiCHeHue. Kak
Obl HM MOCTYNanM CyabW MPU PacCCMOTPEHUM Oyaylumx nen,
TpyoHo cebe npeacTtaBuTb, 4TOObl BepxoBHbin Cyn B ero
HbIHELLHEM COCTaBE MPOBO3rnacus, YTo OrnpeneneHHoe Cco-
OepxaHne TMOHATUS HEMNMPUKOCHOBEHHOCTU JIMYHOW  XKN3HU
BOOOLLUE HE MMEET KOHCTUTYLIMOHHOW OCHOBbI.

Mo KoHctutyumn, uneHsl BepxosHoro Cyma cnyxar no-
XWU3HEHHO "Mpu 6e3ynpedyHoM rnoBedeHun”. Hu oovH cyabs
HMKOrga He BbiBoouncs M3 coctaBa BepxosHoro Cyma CLUA
nytem umnuumeHta. OpgHako B nocnegHne OecatuneTus
Ha3HauyeHus B BepxoBHbli Cyn CTany BaXKHbIMU MONUTUYEC-
KuMn cobbituamn. Hem Gonblue TeppuTopusi, OXBaTbiBaeMas
peweHusamn BepxosHoro Cyga, TemM Bblle CTaBku, kOorga no-
aBnsieTcs BakaHcusl. B kakom Xe CTeneHn pelleHns 3TOoro
Cyda OTpaxakwT CoumasibHblE U MOMUTUYECKUE HACTPOEHMS
OHA? HekoTopble UMHMKM nonaratoT, YTO CyapW "uMTaloT ra-
3eTbl” - 4YTO OHU Yy4uTbIBalOT OOLLUECTBEHHOE MHEHME, Korga
bopMyNMpyYIOT CBOKO MO3unumio. s Takon TOYKM  3PEHUs
Masio OCHOBaHWi. Bonee cnpaBeoMB Te3NC O TOM, YTO B
nonrocpoyHon nepcrniektnee BepxosHbii Cyn CLLUA, kak npa-
BWO, OTpaxaeT npeobnagawollee B CTpaHeE HACTPOEHME.
Tak, B 1960-e rogbl BepxoHbii Cyn nop npencenatenb-
CTBOM YoppeHa Obin 60siee CKJIOHEH K MOWCKY O6LUEeHaLmMo-
HaJIbHbIX PELLUEHMIN ObOLEHaUMOHaNbHbLIX Npodnem. HbiHew-
Huin BepxoBhbiti Cyg, nop npepcenatensCcTBOM PeHkBucta B
HEKOTOPbIX OTHOLUEHUSX GOofee KOHCEpPBATUBHLIM OpraH, KO-
TOpbI yaenseT ©Oonblie BHUMaHWUS TMOJIOXEHWIO LUTAaTOB B
CTPYKType denepansHOro coro3aa.

PeweHns BepxoHoro Cypa CTaBAT MPUHLMNUANBHBIN
BOMPOC: KakOBO MECTO Heunsbupaemon cynebHo Bnactu B
nemokpatmn? [lo cyllecTBy, HaNMLO BHYTPEHHE Hanpsxe-
HMe mexay OByMsi 0a30BbiMM MPUHUMMNAMW KOHCTUTYLMOH-
HOW nnbepasibHOM OEeMOoKpaTUN - NOOOTHETHOW BNACTbiO Oe-
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MOKpaTM4eckm un3bpaHHOro OOSbLUMHCTBA U WUCMONHEHNEM
KoHcTuTyumn, gaxe ecnu nocnegHee TpeOyeT OTMeHbl 3a-
KOHOB, NoaaepXuBaeMbiX 3TUM O0NbLINMHCTBOM. CyaebHbli
KOHTPOJIb OCOOEHHO npuBMEKaTeNeH, Korga OH YKpennseT
Takue JAemMokpaTudeckme npPUHUMNbI, Kak "OOMH 4enoBeK -
oAuH ronoc”, cBOOOAHbIE N Y4eCTHble BbIOOPbLI, cCBOOOAA Cro-
Ba MU nedatn. Bnactb 3akoHa - OENCTBUTENBHO, caMa Waes
KOHCTUTYUMN - 0093bIBa€T WCMNONHATL KOHCTUTYUMIO  Kak
BEPXOBHbIA 3aKOH CTpaHbl. 10 KOHKPETHbIM genam Bepxos-
Holh Cyn, MoxeT owwmbatecs. Ho ponb BepxoBHoro Cyma B
obecneyeHnn BNacTU 3akOHa MOSb3YeTCs LWMPOKOM nopa-
NEepXKOoW cpeay amMepukaHCKOro Hapopaa.




Koucturyuuonnoe MPABOCYAMUE - 3(33)°06

P. Bapkep'

"TOpP>XECTBEHHO KJISHYCb "2

(UcTopryecknii  o4epk: BbIOABMXKEHWE KaHOAMAATYP Ha
DOmMKHOCTM uyneHoB BepxosHoro Cyma CLLUA, nx yrBepxae-
HME N Ha3Ha4YeHue)

Has+a4eHne Toro wmm wHoro 4neHa BepxosHoro Cyaa cssi-
38HO C OPUANHECKUMU, MOSIMTUHECKMMN U [ICUXOSIOMNHECKVIMMN
coobpaxeHusiMU. B aTol ctatbe y4eHbI-rpaBoBesn paccMmart-
pUBaeT psia (GakTopoB, KOTOPbIE OKa3bIBa/M W MPOAOIKAIOT
0Ka3blBaTb B/MSIHUE HA MPE3VAEHTOB Py BbIOOPE VMU KaHON-
Jatyp BEPXOBHbIX cyaev, a T1akke Ha CeHar rnpuv roarBepxae-
HUW M/ OTKIIOHEHWM WM KaHAMOATOB HA [LOPKHOCTU Y/IEHOB
BepxosHoro Cyaa CLLA. HecmoTpsi Ha ronbITki rpe3vaeHTa v
CeHata HazHayaTb BEPXOBHbIX CYAEV, pasfesistoLmx vxX rosm-
Tn4eckne B3arnsabl, YieHsl BepxosHoro Cyaa CLLIA Bcerna pe-
LUNTEJIBHO  MPOSIB/IS/IM  HE3aBUCUMOCTb  OT  APYruX BETBEN
Bnactu, Aa M camy amepvikaHLibl HUKOrAa M He COriiacWwivch
Obl HN Ha Kakoe OrpaHn{YeHve 3TOVi HEe3aBUICHIMOCTH.

B 1791 roagy, korga npowsio MeHee OBYX MECSUEB C Ha-
yana paboTtbl BepxoBHoro Cyma CoeauHeHHbix LLiTaToB,
OOVH N3 €ero nepBOHaYasbHbIX 4YneHoB [KOH Patnemk ywien
CO CBOEro rnocra c¢ Tem, 4Tobbl cTaTb nNpenceparenem Bep-
xoBHOoro Cyma cBoero pogHoro wrara,OxHon KanudopHun.

YeTblpe roga cnycTd, NepBbii npencepartens BepxoBHOro

"Pobept C. Bapkep - noyeTHbI npodeccop npasa topuandeckoro dakynsteta [bto-
KECHOBCKOIO YyHuBepcuteta B luttcbypre, wr. MNeHcunbBaHus. B Teudenve 12 net
Bapkep 6bin Mpeacepatenem Komuteta Mo KOHCTUTYLMOHHOMY npaBy Mexamepu-
KaHCKOW accouyaumm opucTtoB. B pamkax nporpammbl Pynbpaiita Bapkep npeno-
nasan npaeso B YHuBepcutete BbyaHoc-Anpeca, ApreHTnHa. Kpome Toro,OH aBnsieT-
ca aBTopoM kHurM La Constitucion de los Estados Unidos y su dinamica actual
(KoHcTuTyums CoeauHeHHbIX LLiTaToB m ee coBpemMeHHoe pasBuTMe), KoTopasi Bblii-
net B ceer B 2005 rogy.

2[y6GNMKyeTcs Ha OCHOBE MaTepuana 3/eKTPOHHOro >ypHana ocpena CLUA "Bon-
pocbl aemokpatun”, anpens 2005 T.
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Cyna xoH [Ixen ywen B OTCTaBKy C LENb CTaTb rybepHa-
TOpOM CBOero pogHoro wrata Huto-Mopk. B 1800 roay, kor-
na lNpeangent [xoH Agamc nonpocwun [hkes BepHyTbCA B
BepxoeHbii Cya, CLLUA 1 BbiOBMHYN €ro kaHauaatypy Ha MoB.-
TOpHOE 3aHaATMe nocTa npeacepnatens atoro Cyma, [Oxen
oTkasarncs, 3asBuB, 4To BepxoBHomy Cygy cTpaHbl He Ooc-
TaeTt "3sHeprun,Beca M gocTtomHcTBa". Ha camom pgene, B Te-
yeHVe nepBbIX OecATM NneT paboTbl ynomsaHytoro Cyna
(1790-1800rT.) nmATepo u3 ero nepsbix 12 4YnNeHOB ywnn B
oTcTaBky. B TO e Bpemss Tpu kaHamMgata Ha [OOSHKHOCTU
yneHoB aToro cyda (Bkmoyas xes B 1800romy) oTkadanmcb
OT HasHadyeHuss NnMbo Ha OOMKHOCTb uYieHa BepxoBHoro Cy-
na CLUA, nnoo ot 3aHaTusa 6onee BbICOKOrO MocTa ero npeq-
cepartens. XoTs OCHOBaHMEM [OJ11 OOHOIMO WX ABYX W3 YMo-
MSIHYTbIX YXOOOB B OTCTaBKYy M OTKA30B OT AO/MKHOCTW MOC-
NYXWNU NINYHBbIE NPUYMHBIL, B BOMBLUMHCTBE Cllyd4aeB 3TU yXO-
Obl N OTKasbl OTPaXa/M €aMHOEe MHEHME O TOM, YTO, FOBOPS
cnoeamn [xeqd, BepxosHomy Cyaoy CLUA He poctaBasno
"3Hepruun, Beca M OOCTOMHCTBA".

MopobHoe oTHoweHne K BepxosHomy Cygy CLLA Bckope
OOIMKHO ObINO M3MEHUTLCS, MOCKOMbKY €ro BIMSIHME Ha4dano
pactn. lMpuHaroe paHHbIM Cyoom B 1803 rogy cyabboHoc-
Hoe pelleHne no geny "Mapbepu npotvB MagmcoHa”,yTBep-
OmBllee "cynebHbIi KOHTPOSL™ (T.e. MpaBO Cydeli OTkasbl-
BaTbCA OT MPUMEHEHMS 3aKOHOB W 3aKOHOAATENbHbIX aKTOB,
Korga B OTHOLUEHMM HMX YCTAHOBMIEHO CaMUMU CyObsIMU, HTO
OHM npoTtmBopeyatr KoHCTUTyumKn), n nocneayowas 3ameva-
TenbHas cnocoBHOCTbL 3TOr0 cyda noaaepXvBaTb CBOKO Heaa-
BMCUMOCTb OT APYrnx BETBEN BMacTn 3aBOeBaIn BepxoBHO-
My Cyaoy CoeovHeHHbIx LLITaTOB OrMpPOMHBIA MPECTMX U BUSI-
HVMEe B NpaBoOBOMN cdepe N MOMUTUHECKON XNU3HU AMEPUKW.

BbiGop cynei

Mockonbky cam no cebe BepxoeHbii Cyn CLUA aBnsetcs
[OCTaTO4HO BaXHbIM, NPOLECC, MOCPEOCTBOM KOTOPOrO Bbl-
OupaloTca ero 4neHbl, B CUJTy CINOXUBLUMXCA OOCTOATENLCTB
umeet Oonbluoe 3HadeHwe. Paspen 1 Cratbu lll KOHCTUTY-
umm CLUA npepocTtaBnser cynebHyio BnacTb HauWOHaNIbHO-
ro (wim "depepanbHoro”) npasutenscrea "ogHoMy Bepxos-
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Homy Cyoy M TakoMy KONMYECTBY HKECTOSILLMX CYOOB, KO-
Topoe KOHrpecc MOXET MO HeoOBXOAMMOCTU YCTaHOBUTb W
ydpeaonTb”, NpeayCcMaTpmBaeT, YTO YfieHbl 3TOro BepxoBHOrO
Cyma (a Tavke BCce apyrme denepanbHble CyabW) 3aHUMAOT
CBOW [OOJMKHOCTU MOXWU3HEHHO, ecn BeayT cebs 6eaynpeuy-
HO, U rapaHTUPYET, YTO KX BO3HArpaXxgeHne He MOXET ObITb
YMEHBLLEHO BO BPEMS WX MpebbiBaHMS B AOO/MKHOCTU. B Pas-
nene 2 Cratem Il npegycmaTtpuBaeTtcs, yto npesnaeHT Coe-
OVHEHHbIX LLTtaToB "...MMEeT npaBO BbIABUraTb KanHOUOATY-
pbl K, MO COBETY W C cOrfnacusl ceHarta, HasHa4yaTb...Cyden
BepxosHoro Cypga”.

AnekcaHgp [aMuUNbTOH, OOAVH W3 BAWSTENbHbIX Y4aCTHU-
koB KoHBeHTa 1787 ropa, pa3pabaTbiBaBLUero npoekt KoHc-
TUTYUUN, cnenyiowyMm 06pa3oM pasbsCHSN CMbICN MNpouec-
ca HaszHayeHuss B 77-M Homepe "3anucok depepanmcra”:
"Korpa peyb wna o coto3e CeHata C Npe3anaeHTOM B CTaTbe
O Ha3HayeHusIX, B OOHUX CJlydasix BbICKa3blBA/IOCb MNpearno-
JIOXXEHUe, YTO 3TOT col3 OydeT cnocobCTBOBaTbL Ype3mMep-
HOMY BAMSIHUIO Npe3uaeHTa Ha CeHaT,a B OpYrMX - YTO OaH-
Hbli CcOl3 OyaeT WMMETb NPOTMBOMOJSIOXKHYID TEHOEHUMIO -
BECOMOE [0Ka3aTeNbCTBO OLWMOOYHOCTN 0OouMX Mnpeanono-
XeHnn".

C 1789 ropa, korga MNpe3naeHT Oxopmk BaluMHIToH no-
JIOXUN Havano 3TOMy MPOLECCY, NPe3naeHTbl B 00Lel
CNOXHOCTW BblABUHYNM B BepxoBHbii Cyn CLLUA 148 kanou-
natyp. VI3 HUX wecTb KaHAMOATOB 3asiBUIM CamMooTBoA, 12 -
otBepr CeHart, OeBATb - OblIN CHATbI NMPE3NOEHTOM (0ObIYHO
B CBA3W C BO3PaXeHMsIMM CO CTOpPOHbl CeHata), U Mo namm
kaHonpoatypam CeHaT He npuHMMas pPeLleHust (U, B KOHEeY-
HOM c4eTe, OHM oTrnanu). Takum 06pas3om, B UCTOPUYECKOM
KOHTEKCTE, MPUONN3UTENbHO YETBEPO M3 MATU KaHAMOATOB,
NPeOJIOXEHHbIX NPE3VAEHTOM, CTAaHOBUIUCL 4YneHamu Bep-
xoBHoro Cypa CLLA.

Kakne xe noon BblOBUr/ICb U HasHadanmcb B Bepxos-
Hoih Cyn CLLUA? U nodemy otBeprasiocb okono 20 npoueH-
TOB NPemsIoXEHHbIX KaHanoatyp? BblOBUXEHME KaXOoro
KaHamgata B ynomsHyTbli Cyn, CBSI3AaHO C YHWKasIbHbIM Me-
pernneTeHnemM MpaBoOBbIX WU MOJIMTUYECKNX COODOpadkeHui, a
TaKke YepT xapakTtepa; TeEM He MeHee, OHU BCe Xe nopna-
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IOTCS1 HEeKOTOpbIM 0006WeHNAM. Bo-nepBbix, kKaHOMaaTbl Ha
nomkHocTn B BepxoBHom Cype CLLA Bcerpa 6binn topucta-
M. Hecmotpss Ha TO, 4TO KOHCTUTYuus He TpebyeT 3TOro,
30paBblii CMbIC/T OWKTYET HeobXxoOuMOCTb TOro, 4Tobbl fito-
[, 0CHOBHOMN 00S13aHHOCTbLIO KOTOPbIX SABNSIETCA TONIKOBaHMe
1N NPUMEHEHME 3aKOHa, XOPOLLUO 3Hanu ero. Bo-BTOpbIX, Bblg-
BUraemble kaHaouaaTbl OObIMHO SBNSAKOTCHA COMO3HUKaAMU Mpe-
3MAOEHTA, BUOHbIMY 4YfleHaMK ero noSUTUYECKON NapTum unm
lopnucTamu, 0ogoopPAIOLLMMM NMO3NLMIO NPEe3ndEHTa N0 OCHOB-
HbIM MPaBOBbLIM BOMPOCaM CErofHsLHEro AHs. BoT nouemy,
Hanpumep, Poopxep bBpyk TaHu, 0oyH 13 Begywmx NOAUTU-
Yeckmx Oedartenen cpeon CTOPOHHMKOB MpesnaeHTa JHApHo
I>xekcoHa, BbICTYNamowWmMx MNPOTUB CYLLECTBOBAHUSA HaLMO-
HanbHOro ©GaHka CoeamHeHHbix LUTatoB, 661 B 1836 roay
HasHadyeH [IxekcoHom [lpencenatenem BepxosHoro Cyna
CLUA; a 96 Poptac, bnmxkaniumin  coBeTHUK [pesnaeHTa
JinhpoHa [IxoHcoHa, B 1965 rogy nony4un HasHadeHne B
BepxoBHbini Cya.

MHorne HasHauyeHubl caMn SBNS/IUCb OCHOBHbLIMW MONU-
Tnyeckumn  durypammn. HasHadeHnHbln B 1863 rogy Aspa-
amoM JlnHkonbHoM [pepcepatenem BepxosHoro Cypa
CLLUA CoanmoH T1. Yenz Obin go 3TtOoro rybepHaTopoM  LUT.
Orano. Yapnb3 3BaHC Xbl03, HadHaveHHbI B 1910 rogy Ha
CBOIO MNepBylD OO/MKHOCTbL B 3ToM Cype Yunbsmom Xayap-
goM TadbTom, 3aHMMan nocT rybepHatopa Hbto-Mopka. Mep-
BbIM, KOro HasHauun (B 1937 rogy) B BepxoBHbii Cyg CLUA
®panknnH . PysensT, 6bin CeHatop Xbtoro J1. Bnak n3 L.
Anabambl. A 6onee no3oHMM Ha3HadeHuem Pyseensta B
naHHom cyne ctan ®PpaHk Mepdu, bbiBLUMA OO0 3TOro rybep-
HaTtopoM WT. Mwuunrad. Opn YoppeH 3aHuman noct rybep-
HaTtopa wT. KanndopHus, koroa B 1954 rogy [Lyant OinseH-
xayap HasHaumn ero [lpenceparenem BepxosHoro Cyaa
CLLUA. CambiM M3BECTHBIM MPUMEPOM MOXET CIYXWTb Had-
HadeHne B 1921 rogy [lpesngoeHtom YoppeHom [. XapawH-
rom Ha noct [Npencepatensa BepxoBHoro Cyna CLLUA 6biB-
wero npe3maeHta Tadra.

MHorga npesvaeHTbl HasHadasm B STOT Cyd, YIEHOB oOn-
NO3NUMOHHON napTun. Tak, Hanpumep, B 1863 rogy lNpesn-
OEeHT JIMHKONbH, BbIBLUMIA pecnybnmnkaHueM,HasHauun B Bep-
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xoBHbIn Cyn, CLLA n3sectHoro gemokparta CtueeHa [. dwun-
na. B 1940 rogy MMpe3noeHT ®paHkivH Py3BenbT MoBbICKI
B OOMKHOCTM 4neHa BepxoBHoro Cyma CLLUA XapnaHa Puc-
ka CToyHa,aBnaBLUerocsa 4neHom PecnybnukaHckon naptuu,
coenaB ero MNpencepatenem atoro Cyma. B 1945 rogy lMpe-
3npgeHT Mappu TpymasH, npyHagnexaswmn K [emokpatnyec-
KoM naptum,HasHauun B ynomsHyTbii Cyn Cenatopa ot Pec-
nyonukaHckon naptum Maponboa X. BaptoHa. B 1956 roay
3a TpWU Hemenu Oo0 MPe3vaeHTCKUX BblibopoB lMpe3ngeHT Oii-
3eHxayap HasHauun gemokpatra Yunbama [l. bpeHHaHa B
BepxosHbii Cyg, CLUA. Vimetotca n gpyrve npumepbl nono6-
HOM "OBYXNapTUMHOCTU"; OOHAKO, OCTaBadACb [OBYXMNapTUii-
HbIMW, 3T Ha3HAYEHUS, TEM HE MEHEeEe, HOCWUN MONUTNYEC-
KWUIA XapakTep, NOCKOMbKY Obliv paccynTaHbl Ha 3aBOoeBaHue
NPEe3nOeHTOM MOAAEPXKM CO CTOPOHbl HAaCeNeHus Wnm
KoHnrpecca.

3a nocnegHve NATbAECAT NeT NpakTUKa HasHadyeHus BUA-
HbIX nomuTnkoB B BepxoBHbli Cyn, CLUA 3ameTHO cokpaTu-
nacb. HepaBHMe npe3naeHTbl OblN  CKIIOHHbI  BblABUraTb
KaHOMOATYpbl MYXYMH W XEHLLMH, KOTOpble Yyxe Oblnn cydb-
AMW, NCMNOJHAIOWMMKN  ClyXXebHble 06si3aHHOCTU. U3 OeBatn
YneHoB HbiHewHero BepxoBHoro Cyma wecTtb (xoH [Mon
CtumBeHc, AHTOHMH Ckanuna, SHtoHn M. KeHHeom, KnapeHc
Tomac, Pyt benpgep MvmH3bypr u CtmeeH . Bpeliep) BO Bpe-
MS BbIOBWXKEHUS MX KaHOMOATyp Obuim cyopsamu denepalb-
HbIX anennsguMoHHbIX cydoB,a aBoe (Cangpa Han O'KoHHop
n Ossug X. Caytep) pabotanm cyopsMmn anennsaumoHHbIX Cy-
0OB LWWTaTtoB. B HacTosllee Bpemsi nonutuyeckass M3BECT-
HOCTb BbIABUrAEMbIX KaHOWOATOB WMMEET MeHblUee 3Haye-
HUE, YeM COBMECTUMOCTb WX B3rNgO0B CO B3rnggamy npe-
3naeHTa.

MoprTeepxpeHue CeHaToM

KOHCTUTYUMs He ycCTaHaBNMBaEeT KpUTEPUEB 0OO00pPEHUSs
nnn oTkNoHeHnss CeHaToM BbIOBUHYTLIX KaHauaatyp. MHbiMuK
C/loBaMWN, KaxObll CeHaTop BOJIEH MNPUMEHSATb CBOWU
coOCTBEeHHble CTaHOapThbl. [lepBblM OTBEPrHyTbIM KaHauaa-
TOM Ha A0mKHOCTL B BepxoBHom Cyne CLUA 6bin xoH Par-
nepx, KaHAMOATypy KOTOporo oTkioHmnm B 1795 rogy. Pat-
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nepx, aBnsBLIMACA yneHom aTtoro Cypa paHee, ylwien B OTC-
TaBky B 1791 rogy. Yepes 4yetbipe ropa, korga [MpesmpeHT
BawwnHrtoH BblgBMHYN €ro kanaupgatypy Ha noct [pencena-
Tena BepxosHoro Cypa CLLA, MHOrve ceHaTopbl BO3paxa-
o npotmB Patnepxa B CBA3W C Tem, 4t0 B 1794 rogy OH
APOCTHO KPUTUKOBaN MPOTUBOPEYMBLIN OoroBop mexay Co-
eavHeHHbiMu  Wtatammn n Benukobputanmnen. [pyrve KaH-
onoatypbl He OblnM MOATBEPXXAEHbI MO UenoMmy psay npu-
ynH: Anekcangpa Yonkotta oTtkioHmnm B 1811 rogy, noc-
KOMbKY OTPULATENBHOE OTHOLLUEHME K HEMY MHOMMX YJ1EHOB
€ro COOCTBEHHOW MapTUM AOMOSHANOCh HamMumem y obenx
NnapTUin COMHEHUN B ero crnocobHoctax. B 1844 u 1845 ro-
nax lMNpesnpeHt koH Tannep npegnpuHan LWeCTb MNOMbITOK
3anonHuTh BakaHcun B BepxoBHom Cype CLUA, nats u3 ko-
TOPbIX OKOHYMNMCb Heypaden. Y pemokparta Tannepa, KOTo-
poro OBaxabl BblOMpanu BUUE-NPE3VOEHTOM OT MapTun BU-
rOB M KOTOPLIA CTan NPe3vaeHTOM B pesyfbTate CMepTu
MpesnpeHta YunbsiMa [eHpu [appucoHa, He Obino AocTa-
TOYHO CuNbHOM ©6asbl NOAOEPXKM B 00EMX MNONUTUHECKUX
napTmax Onsg Toro, 4tobbl obecneunTb cedbe 6naroCKiIOHHbIE
nencteua co cTopoHbl CeHaTa. Heckonbko kKanHOMOATOB,
BK/IloYass JbeHe3epa Xopa, BblaBuHyTOoro B 1870roay, u Yn-
nepa X. lNekxama, BbigmHyTOro B 1894 roay, 6binn oTBEpr-
HYTbl MOTOMY, YTO WX COMPOTMBIEHNE TPeboBaHUAM MNOANTU-
4eCKOro MOKPOBUTENBCTBA HACTPOMSIO MPOTMB 3TUX MNOAUTU-
KOB BnuATENbHbIX ceHatopoB. B 1930romy CeHat OTKIIOHWUN
BblABUHYTOro lNpeangeHtom epbeptom NyBepom [koHa [.
Mapkepa, NoCKoNbKy ero OOBUHSAMM B TOM, YTO OH HaCTPOEH
npotue npodco3os. B 1969 u 1970 ropax CeHaT oTBepr
OBYX KanHOMOATOB, BbIOABUHYTLIX [lpe3ungeHToM Puyapoom
HnKCoHOM, B CBS3U C KPUTUYECKMM OTHOLLEHMEM K WX JINY-
HbIM KayecTBaM U B3rnsgam. lopaxeHne BbliOBUHYTOrO Po-
HanbooMm PeiiraHom kanaupata Pobepta X. bopka B 1987
rooy OOBSACHSNOCHL, MO €OVHOMY MHEHUIO BCEX CTOPOH, CO-
0b6paxeHNaMmn, CBA3aHHbIMM C ero B3rnggamm Ha cyaebHyto
cuctemy. Kopoye roBops, kaHomMOatypbl OTBEPraivcb Mo ue-
NnoMy psgy CamMbiX pPasdHbiX MPUYMH - MapPTUAHBIX, MMPOBO3-
3PEHYECKNX, HA OCHOBaHMM 4YepT XapakTepa.

B KOHCTUTYUUM KOHKPETHO HE YKa3blBAETCS,CKOJSIbKO Yfie-
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HOB OOMKHO ObiTb B BepxoBHom Cyme CLLA; umicno BepxoB-
HbIX CyOen Bcerga onpenensnocb degepanbHbiM CTaTyTOM.
MepBoHayanbHO KoHrpecc nocrtaHoBwi,yTO BepxoBHbii Cya
CLUA pomkeH cocTosiTb U3 WecTn 4yneHoB. C Tex nop Obinn
BPEMEHAa, Korga B coCTaB aToro cyma Bxogunn 104neHoB, a
MHorga crnyyasnochb, YTO MX ObUIO TONbKO MATb. OObLIMHO 4MC-
no uneHoB paHHoro Cypa OCHOBbIBANIOCb Ha TpeboBaHUM
adpdekTnBHOCTU ero pabdotbl. OOHAaKo B OOHOM Cnyyae pe-
warowym ¢$akTtopoMm CTanu nonutrndeckme moTtmebl. B 1866
rogy KoHrpecc npemycMoTpen COKpalleHMe 4ucna YneHoB
BepxoBHoro Cyma CLLUA nytem HezanosiHeHust ocBo6oavB-
wmxca BakaHcuin ¢ 1000 7 ¢ Tem, 4toObl nMomeluatb [Npes3u-
DeHTy OHapto DKOHCOHY MpOM3BEeCTVM Nobble HasHaYeHus B
atotr Cyan. B 1869 rogy, nocne yxopma J[KOHCOHa CO CBOEro
nocTa, yicno 4yneHoB BepxosHoro Cypa CLUA Obino ysenun-
YEeHO 00 AEBATU K C TeX Mop OHO OCTaBa/IOCb HEWU3MEHHbLIM.

He3aBucumocTtb cyneun

Ecnu BbllLeyNnoMsaHYTble KOHMAMKTbI HarnggHoO nokasbiBa-
IOT MONNTUYECKME acneKkTbl Has3HauyeHuii B BepxoBHbii Cypa
CLWA, pBa ppyrnx siBNeHUs OEMOHCTpupyloT 6onee rnybo-
KM€ W BaXHbIE CTOPOHbI (aAKTUYECKOro MOSIOXKEHNS aen.
MepBoe U3 HMX COCTOMT B TOM,4TO Kakumu Obl HM Obln 0GC-
TOATENBCTBA UX Ha3Ha4yeHus, uneHbl BepxoBHoro cyma CLLA
Mo BCTYNJIEHWM B OO/KHOCTb BCErfa PeLUMTENnbHO MPOSIBAS-
NN HE3ABUCUMOCTb OT APYrMX MONUTUYECKNX BETBEN Brac-
TW, BKJIOYAs HE3ABMCMMOCTb OT CaMux MPEe3nOEHTOB, KOTO-
pble nx HasHadmnu. Tak, Hanpumep, B 1902 rogy lMpeangeHTt
Teomop Py3eenbT HasHauun Onueepa Yanoenna Xonmca
mMnagwero 4neHom BepxoBHoro Cyma CLUA. MeHee yem uye-
pes gsa roga npuv pacCMOTPEHMM [ena, HanpaBieHHOro
NPOTMB TPECTOB W MMEBLLErrO OOMbLUOE 3HAYeHWe Oas npor-
pammbl Py3Benbta, XonMC ronocosan NpoTMB 3TOr0 Mpesu-
neHta. B 1952 rogy,korpa kKoHduckaups lNpesnaeHtom Tpy-
M3HOM OCHOBHbIX CTaNleNIMTENHbIX 3aBOAOB CTPaHbl Oblsl OC-
MOPEH HAa OCHOBaHUN MONOXEHUA KOHCTUTYUMW, BEpXoBHbIN
Cyn, CLLA 6 ronocamm npotvB 3 BbIHEC PELLEHWE He B MOJb-
3y npe3ugeHTa. M3 YeTbipex 4ieHOB 3TOro Ccyda, Ha3HaYeH-
HbIX camuMm TpymM3aHOM, OBOE rOI0OCOBaNM MPOTUB HEro. dpn
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YoppeH, HasHadeHHbIli [Mpe3vnaeHTom 3ii3eHxayapoM [pen-
cepatenem BepxosHoro Cypa CLUA, Tak yacTto ronocosan
NPOTMB MNO3UUMKN OI3eHxayapa, YTO MOC/e yxOda CO CBOEro
nocrta 3TOT MPEe3VAEHT OxapakTepusoBasl Ha3HaA4YeHVNE WM
YoppeHa kak camyio OOMbLUYO, HePTOBCKM NYMylo OLnOKy,
KOTOpPYO OH caenan kak npe3vaeHT. B 1974 rogy npu pac-
cMoTpeHnn pena CoeanHeHHbie Lltatel npotmB HukcoHa -
nena, cBaA3aHHOro ¢ otka3om [lpesupeHta HukcoHa npenc-
TaBUTb cyny 3aTpeboBaHHble UM CyOebHbIM MpUKa3oM mar-
HUTOMOHHBIE 3anmcn benoro goma Ha OCHOBaHWU MNpuUBWUNE-
MM WCNOSIHUTENIbHOW BRacTu (rpaBa MnpesvaeHTa wiai ry-
6epHaTopa 1 YYNHOBHMKOB HE MPEACTaB/sSiTb B Cyd WM B Jie-
rvcnartypy WMEIOLLYIOCS] 'Y HUX KOHGPUOEHUMASIbHYIO WHEPOP-
maumio opuLmManbHOro xapakrepa) - TPoe U3 4YeTbIPeEX 4ne-
HoB BepxoBHoro Cyma CLUA, Ha3HayeHHbIx HukcoHoM, Npo-
rofocoBasiM MNPOTUB HEro, B TO BPEMS Kak 4YEeTBEpTbIA BOC-
Nnonb30BasiICd BO3MOXHOCTBbIO OTKa3a OT y4acTusi B rOJI0CO-
BaHUN.

BTopoe 4dBneHne nepBOCTEMNEHHON BaXHOCTU - SBIEHME,
TECHO CB$I3aHHOE C MepBbiM - COCTOMT B TOM,4YTO amMepukaHc-
KU Hapop, oxuaaeT wn Tpebyet oTr BepxosHoro Cypa CLLUA,
ytoObl MOCNegHWn Obln  HE3aBMUCUMMbIM  OT  MOJSINTUHECKNX
BetBelri Bnactu. B 1805 romy ctopoHHukn [xeddepcoHa,
cocTaBnsBlIMe 6onblUMHCTBO B [lanare npeacrtaButenen um
pPELINTENBHO BO3HAMEPUBLLMECH MNOAYNHUTL cebe dene-
panbHyto cyaebHylo BnacTb (B KOTOPOWM Torga rocrnoacTByO-
Lee MoNIOXEeHNEe 3aHMManuM CcyabW, pasgensBlune B3rnsggpl
denepannucToB), MPUMEHMB MpouUeaypy MWMMNUYMEHTA,
OTCTPaHWUNM OT AO/MKHOCTM 4neHa BepxosHoro Cypa CLLUA
Camyena Yensa. B cootBetctBuM c KoHcTuTyumen pac-
CMOTpeHne 3Toro Bonpoca Obino nepenaHo B CeHart, raoe
CTOPOHHUKKN [keddepcoHa mmenn 60MblUMHCTBO 25 npo-
TMB 9, MpuUYyemM AN OTCTPaHeHus AO0/HKHOCTHOro nuua B Mo-
psioke uMnMimMeHTa Tpebosasniocb ABe TpeTu ronocoB. Opf-
HaKo OOCTaTO4YHOE YUCNO CTOPOHHUKOB [HxeddepcoHa npo-
ronocoBasio 3a Yeinza, n oH Obu1 onpaemaH. C Tex nMop HU K
opHoMy u3 uneHoB BepxosHoro Cyma CLLA He npumeHsinacb
npoueaypa UMMNUYMEHTA, N Bbi3BaBLLUEE NMPOTUBOPEYNSA AENO
Yersa aBnseTcsa CBMOETENbCTBOM TOrO, YHTO HE3aBUCUMOCTb
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CYOEN BaXXHEE,YeM Hanmyne npenmyLlecTBa Yy CTOPOHHUKOB
TOM WA MHOM NapTUN.

Ewe 6onee HarnggoHbii nMpumep Mmen MecTo B Tpuaua-
TbiX rogax npowsnoro Beka. B nepuon mexagy 1933 mn 1936
rogamn BepxoBHbii Cya CLLUA 06bSBMA HEKOHCTUTYLIMOH-
HbIMW MHOTME 3aKOHbI, MPUHSATLIE Kak COCTaBHble 4actu Ho-
Boro kypca [lpeangeHta ®paHknvHa [. Pyssenbta, ero
nporpaMmbl MO OXMBJIEHUIO aMEPMKAHCKON SKOHOMUKM BO
Bpems Benukon penpeccun. B 1936 rogy Py3Benbt Obin
BHOBb K36paH MogaBnsioWmMM OONbLUMHCTBOM [OJSIOCOB, U
€ro CTOPOHHMKWU TakXe MONYYUSIN 3HAYUTENbHOE OOSbLUNH-
cTBO B 0b6eux nanatax KoHrpecca. Bckope nocne cBoero
nepens3dpaHna Ha nocTt npe3uageHta CoeamHeHHbix LlTa-
ToB Py3BenbT 00bsIBUT O CBOEM HAMEPEHUN 3aHATbCS
npobnemoin BepxoBHoro Cyga CLLUA nytem BHeceHus
NPeasioXeHns O MPUHATUM  3aKOHOOATEeNbCTBa, KOTOPOE
paspelwano Obl eMy B KayeCTBe MNpe3naeHTa HasHayuTb Ha
OO/DKHOCTM B YMOMSIHYTOM CyAde LWECTb OOMONHUTENbHbIX
€ro 4neHoB. BoNbLUMHCTBO HaceneHnsa u 4neHoB KoHrpec-
ca BCTPETUAN B WTbIKM 3TOT MNPEASIOXKEHHbLIN NPE3NOEHTOM
niaaH, 1 OH He Obln NpPUHAT. HecMoTpsa Ha TO, YTO Hapon, U
€ero npegcraBuTENN MOOAEPXUBANN SKOHOMWYECKYIO MONN-
Tnky PysBenbTa, OHM COYNM HEe3aBUCUMOCTbL BepxoBHOro
Cyna Gonee BaxHOW, 4eM pasHornacus B NpoOBOOAUMOWN Te-
KyLEN MNONNTUKE.

B HacTosilee Bpemsi BHOBb BO3HMKAIOT CMOPbl U MPOTU-
BOpeuNss No noBoay cynebHor npaktikm BepxoHoro Cyna
CLUA. OpgHako B J@aHHOM Crydae MofeMmKa BEAETCA OTHOCU-
TeNbHO TOro, SIBMAFETCH M TO WM UHOE PELLEHNE COOTBET-
ctytolwmm  KoHctuTyumn. NopoobHas nonemMmka HOCUT 300-
POBLIA XapakTep W OENCTBUTENbHO HyXHa B CBOOOOHOM U
nemokpaTtuydeckom obuiectee. OpHako, pakTUYecKkn, He Obl-
BaeT HUKaKMX pa3HOrIacui, korga pedb WUOET O CTPEMIIEHUN
VMETb HE3aBMCUMOCTb CyaebOHOM BNacTM OT OPYrux BeTBen
rocyoapCTBEHHOW BfacTuU. Ha STOT BOMPOC,a Takke Ha BOM-
poc O TOM, SBNSieTCs N1 Mnpoueaypa Bblibopa uneHoB Bep-
xoBHoro Cypa CLLIA pocTtaTtoyHO pasyMHON, YPOKU UCTOPUN
JAlOT SICHbIM N MONOXUTENbHLIA OTBET.

Moxanyin,nocnegHein rapaHTUEN Kak HE3aBUCUMMOCTU Cy-
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[OB, TaK U NPedaHHOCTU CyOen CBOEMYy Oeny SIBASieTCs Of-
HOBPEMEHHAs NMPMBEPXEHHOCTb Hapoda AemMokpatum u 3a-
KOHHOCTU. bonee crta ner Hazag aHrMUNCKUA IOPUCT U UC-
Topuk [xenmc bpanc B cBOeM KacCcuy4eckomMm uccnenoBa-
HUM rocygapcTBeHHOM Bnactnm CoepuHeHHbIx LLtatoB Ame-
PUKaAHCKOE COAPYXECTBO cneaylolwym o0pa3om 3aBepLumn
NPOBEAEHHbIA MM aHanM3 cyaebHoM cucTembl: "PaHO wnuv
MO3OHO Mbl MPUXOOUM K HapOAy; MMEHHO Ha ero pPasymMHOC-
TM N camMoOorpaHnyeHnn OyaOeT, B KOHEYHOM CYeTe, MOKOUTCS
camas XMTpPOyMHasi CucTema rocynapCTBEHHOW BRactn'.




Koucturyuuonnoe MPABOCYAMUE - 3(33)°06

A. rpucyonpg’

Frno6anuszauus, npaBa dYyenoBeka
n gpemokparung’

Korpa B KoHrpecce CLLUA n B aMepuKaHCKUX CPEeAcTBax
MaccoBoOl vHGOopMaLmmM 0BCYXAarTCsl BOMNPOChI TOProB/n u
rnobanusaumm, OCHOBHOE BHUMAaHWE [104TV [OJIHOCTbIO yAe-
JISETCSI TOMY, Kakoe€ BO3LEVICTBUE HAa SKOHOMMWKY OKa3blBaroT
TOProBsisi n rnobamm3saumsi BHyTPU 3TOM CTpaHbl - Ha Mpou3-
BOACTBO, Ha/mume paboyumx MecT um 3apaboTtHyro nnaty. Oa-
Hako TOProB/ii HE OrPaHNYUNBAETCS SKCIIOPTOM COEBbIX 060-
6oB un craHkoB. OHa TaKke BK/IOHAET 3KCropT CBOOOAbI U
JAemMokpaTtnu.

HaunHaa ¢ 11 centabps 2001 ropa, agmmHucTpauus by-
wa 4etko chopmynmpoBasia MONOXEHNE O TOM, YTO TOProB-
1 MOXET M [OSKHA UrpaTb ONpeneneHHylo posb B NMPoaBu-
XEHUN OEeMOKpaTuM W MPeOoCTaB/iEHMM MNpaB YenoBeka B
cTpaHax mupa. B csoeinn peun B anpene 2002 roga [lpesu-
neHT byw nopyepkHyn: “ToproeBns (pOpMMPYET MNPUBLIYKY K
cBoboae”,a npuBblbka K cBoBoge “criocobeTByeT (pOpMUPO-
BaHMIO OXMOAHUSA OEeMOKpaTun 1 TpeboBaHus Oonee CoBep-
LUEHHbIX OEeMOKpaTU4eCkmnx UHCTUTYTOB. CTpaHbl, B KOTOPbIX
0OLLECTBO OTKPbLITO A1 TOProBAM Yepe3 rpaHuLpbl, SBNSIIOT-
cqa ©Oonee OTpbITbIMM AN9 OEMOKPATUM B Npedenax CBOUX
rpaHumu”.

ToproBna, paseutue n nonutnyeckue pedopmsoli

‘Oanven pucyonn - avpektop LleHTpa no u3y4eHuio TOproeow noautuku B UHCTK-

TyTe Kato B BalUMHITOHE, aBTOP MHOIMOYMCIIEHHBLIX My6nvkaumii no Bompocam Top-
OBV, UMMUrpauMn 1 rnobanmsaumu; B sHeape 2004 roga OH npoBen uccrnenosa-
Hve "OT TupaHMn K CBOOOAE: KaK OTKPbITble PbIHKM TOTOBAT MOYBY /18 AeMOKpa-
TMN", C pesynbTataMn KOTOPOr0 MOXHO O3HaKOMWUTLCS MO  agpecy: www/free-
trade.org.

2[yGnmkyeTcs Ha OCHOBE MaTtepuana 3MeKTPOHHOro XypHana locaenapTameHTa
CLUA “Bbi3oBbl rnobanusaumn”, despanb 2006 r.

Mpobnembl NpaBoBOM rnobanusaunmn

OT1a CcBS3b MeXay TOProBren, pa3BUTMEM U MOSINTUHECKN-
M1 pedopmamm He bpockaa ¢paza. B Teopum n Ha npakmm-
K& SKOHOMWYECKME W MONuTUdYeckmue cBoboabl YKPEMNAOT
apyr gpyra. lNpeacraButenn NonnuTUYeEckon n drnocodckom
MbIC OT ApuctoTens oo Comioana XaHTUHITOHAa OTMevanu,
YTO 9SKOHOMWYECKOE pas3BUTUE W POCT CpPenHero kriacca
obecneumBaloT 6onee 6GnarogaTtHylO MOYBY Af11 OEMOKPATUN.

Toproens 1 rnodannsauma MOryT COOENCTBOBATbL MpOBeae-
HUO pedopMm, AaBasd NoagsM cBOOOAY OCYLUECTBNEHNA OO0nb-
LLIEero KOHTPOSS Had, CBOEM MOBCEOHEBHOM XM3HblO. B meHee
pa3BUTbIX CTPaHax pPaclUMPEHNE PbIHKOB O3HA4YaeT, YTO UM
fonblue He HaOo OaBaTb B3STKM MOCYOAPCTBEHHBIM YWHOBHM-
KaMm [/ MNOJSyYEHUs] pas3peLleHnsl Ha MMMNOPT TeneBu3opa wunm
3anyactenn gna Tpaktopa. KOoHTposb Hag, WHOCTpaHHOW Basto-
TO BOonblUe He OrpaHM4MBaET CBOOOObI NOOE Ha Moesaky 3a
rpaHuuy. Mim ctaHoBuTCS nerde npuobpeTtaTtb CPeacTsBa CBsi-
3K, Takue kak MoOunbHble TenedoHbl M ¢akcbl, U MNonyyYaTb
nocTtyn B WMHTEpPHET M CNyTHMKOBOE TeneBUOEHME.

Kak Tpyaswmecs v npoussogutenu, niogn B Oonee OTK-
PbITbIX CTpaHax MeHblle 3aBUCAT OT BracTen B obecrieye-
HUWN CPEACTB K CYLECTBOBaHMIO. Tak, HAanpumep, B YC/IOBU-
ax 6onee OTKPbITOW, PbIHOYHOW SKOHOMWKM MNPaBUTENBCTBO
He MOXEeT Oonblle NMWaTb He3aBMCUMblE ra3eTbl ra3eTHOMN
oymarn, ecnm OHM YEeM-TO He Yyroowunu rocyaapCTBEHHbLIM
opraHam. B 0Oonee OTKPbITbIX 3KOHOMWKE W OOLLECTBE rO-
TOBHOCTb 100anbHbIX CPencTB MaccoBOM MHboOpMauMn u
caMmmx noTpebutenelr obnuyatb nnoxoe obpalleHne c Tpy-
OFWLMMNCA BO MHOIMOM MpenaTcTByeT nogobHoMy noBege-
HMIO. MHOroHaumoHasnbHble KOoMMaHun 6onee 3anHTEepeco-
BaHbl B MPEOOCTABNEHNN KOHKYPEHTHbIX BbIrOO, M 3apriar B
OTKPbITLIX “rno6ann3mpoBaHHbIX” PasBMBAIOLLIMXCA CTPaHax,
YeM B 3aKPbITbIX Pa3BUBAIOLLMXCHA CTpaHax.

B cBolo o4epenp, skOHOMMYECKas cBoboga W pacTylume
noxoabl cnocobcTByOT (GopmupoBaHuio 6onee obpal3oBaH-
HOrO W TMONMUTUYECKM CO3HATENBHOrO CpedHero Kracca.
PocT knacca npeaonpuHumarenem m pasButue FPakaaHCKO-
ro obuiecTsa NPUBOAMT K MOSIBAEHMIO JIMOEPOB U LIEHTPOB
B/ISIHU BHE CUCTEMbl rocypapcTBeHHol Bnactu. Co Bpe-
MeHeM Yy Jogein, obnagalowmx SKOHOMUYECKOM CBOOOOON,
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MOSIBNAETCA W >XenaHue BOCMONb30BaTbCA CBOUMW MONUTU-
YEeCKUMM N TFPaXOaHCKMMKM npaBamu. HanpoTtue,Ta mnm vHaa
rocygapCTBeHHas BNacTb, CMOCOOHas M30nMpoBaTb CBOMX
rpaxgaH OT OCTalbHOrO MMPa, MOXET Nerko KOHTPOIMPO-
BaTb UX, a TaKKe AMaTtb WX PECcypcoB U uHPOpPMALMK, KO-
TOpble OHM MO 6bl UCMNOJL30BaTh OJ11 BLICTYMJIEHUS MpPO-
TUB 3TON BMaCTW.

Mpouecc pemokpaTusauum

B coOTBETCTBUM C TeopeTudeckumMm nocTynatamu, B pe-
anbHOM MUpPEe TOProBfs, pa3BUTUE M MOMUTUYECKAA U Tpax-
haHckas cBobOoga MMEKT TeHOEHUMIO ObiTb  CBSA3aHHbIMU
Opyr ¢ gpyrom. Bce cornacHbl B TOM,4TO B HacTosllee Bpe-
MS MUP HOCUT Oonee rnobannM3npoBaHHbLIA XapakTep, Yem
30net Hasag. OgHako He CTOJb LUMPOKO Mpu3HaeTcs akT,
4yTO MMpP cTan dGonee AeMOKPaTU3NPOBAHHbIM,4YeM 30neT Ha-
3ag. CornacHo camomy HegaBHeMy 0030py, COCTaBNEHHOMY
npaBo3alUUTHON opraHu3auuen “Ppuaom xayc”,3a nocnem-
HUE TPpWU OECATUNETUS OONS MMPOBOrO HaceneHus, B MOSIHOM
o6beMe MOMb3YKLAACA BCEMU MONMUTUHECKUMU W pakaaHC-
KnuMn cBobogamu, 3Ha4YMTENbHO BO3pocna. To Xe camoe
MOXHO CKka3aTb M O OONN MPaBUTENLCTB B MUPE, ABNSAIOLLMX-
CA [OEMOKPATUYECKUMM.

B cBoem exerogHom 0030pe, 06HapoAoOBaHHOM B Aekad-
pe 2005 roma, aTa npaBo3awuTHas Hay4yHO-UCCnenoBa-
Tenbckasi opraHmsauusi coobLumna, 4To B HacTosee Bpems
46 NPOUEHTOB MMPOBOIO HAaCEeNeHusi MPOXWBAET B CTpPaHax,
3aHEeCeHHbIX el B kaTeropuio “cBOOOAHbIE”, T.e. B CTpaHax,
roe rpaxgaHe “vMeloT npaBoO y4acTBOBAaTb B OTKPbLITOM MO-
JINTUYECKOM COMEPHUYECTBE, IOe YBaXalOTCs rpaxaaHckue
cB0oOOAbl, rAe CYLIECTBYET HE3aBUCUMOE IpadkaaHCKoe 006-
LWEeCTBO M HEe3aBUCUMbIE CpPeacTBa MacCOBOM MHbOpMa-
umn”. Ons cpaBHeHWss B AaHHOM 0030pe yKasblBaeTCs,YTo B
1973 rogy aHanornyHbiM YpPOBHEM CBOOOAbI MONL30BAINCH
35 npoueHToB 4enoBedecTBa. [lpoueHTHas [Oona nwogen,
NPOXMBAIOLWLMX B CTpaHax, OTHECEHHbIX K KaTeropmm “HecBO-
604HbIE”, B KOTOPbIX CUCTEMATUYECKW MOAABASIOTCS MOMN-
TUYECKME U rpaxdaHckme cBOOOObl, YMEHbLUMIACH 33 TOT Xe
nepviod ¢ 47 npoueHToB A0 36 npoueHToB. poueHTHas Oo-

Mpobnembl NpPaBoBOM rnobannsaunmn

N HaceneHusl, MPOXMBAIOLLMX B CTPaHax, 3aHECEHHbIX B Ka-
TEroputo “4actnyHo cBOOOAHLIE”, OCTAaeTca Ha YypoBHe 18
MPOLEHTOB. Ha cerogHawHuin OeHb MNPOUEHTHaa Oonsa npa-
BUTENBLCTB B MUPE, KOTOPLIE SABASIOTCA AEMOKPATUYECKUMU,
nocturna 64 npoLeHTOB, YTO NpenctaBnsieT cobon cambli
BbICOKM NoKa3aTenb 3a 33-NeTHMn nepuog, COCTaBieHUs
opraHusaupen “@puoom xayc” cBoux 0630POB.

B 3HaumTenbHo Mepe Gnarogapsi MPUHOCSLLEN cBoboay
rnobannsaumn, CaBUr MMPOBOro HaceneHust Ha 11 npoueHT-
HbIX MYHKTOB OT Karteropum “HecBOOOAHOE” K KaTeropuuv
“cBOOOOHOE”, UMEBLLMIA MECTO 3a MocnegHue TpWU OecaTu-
neTusa, 03Ha4yaeT, YTo B HacTosiluee Bpemsa euwle 650 Mmunnmo-
HOB YEeNOBEK CTann MOSb30BaTbCA IPakOaHCKUMW U MOANTAN-
yeckuMn cBOGOOAMM, CHATAIOLMMUCS CamMO COOOM pasyme-
IOWYMNCH B TakuMx CTpaHax, kak CoeguHeHHble LUTaTtbl, Ano-
Hus 1 benbrns,a He cTpagatb B YCNOBUSX TOW TUPaHWU, KO-
TOPYO Mbl HabMOOaeM B CaMbIX PEMNPECCUBHBLIX CTPaHax.

Bonee TOro,B OTAENbHLIX CTPaHax 3KOHOMWYECKME W MO-
nmMTndeckne cBoboabl Takke CBA3aHbl Mexay cobon. B pe-
3ynbrate nposepeHuss B 2004 rogy WHctutytom Kato uc-
cnepoeaHua “OT TupaHum K cBoboae” Obiio YCTAHOBMEHO,
YTO CTpaHbl, ABNSAIOLLMECS OTHOCUTENIbHO OTKPbITbIMA [J10-
OanbHOM SKOHOMUKE, WMEIOT ropa3no 6onbluylo  BepodT-
HOCTb CTaTb AEMOKPATMHYECKMMM FOCyaapCTBaMu, B KOTOPbIX
cobnogaTca rpaxgaHckmMe 1 nonnuTudeckme cBoboapl, Yem
CTpaHbl OTHOCUTENBLHO 3akpbiTble. Kpome TOro, CTpaHbl,
CPaBHUTENbHO 3akpbiTble ANS r1o6anbHON 3KOHOMUKU, UME-
IOT HaMHOro O0nblUyl0 BEPOATHOCTb CUCTEMATUYECKOrO Mo-
OABNEHNSA TPaXOAHCKMX U MONUTUYECKMX cBOoOon,YemM cTpa-
Hbl, OTKPbITblE rnoGanusauunn.

OT 3KoOHOMUYecKux pedopm K NOJIMTUYECKUM pe-
dbopmam

3a nocnegHve OBa OECATUNETMS UENbld psg CTpaH MoLl-
M No Nyt NPOBEOEHUS 3KOHOMWYECKMX M TOProBbIX pe-
dopm, Begylwmx K nonutndeckum pedopmam. Ewe B BOCL-
Mmpecstble rogbl XX Beka B MOxHol Kopee u Ha TanBaHe
rocnogcTeoBa/in aBTOPUTAPHBIE PEXUMbI, HE O0MyCKaBLIMe
OTKPbITOrO BbIPAXEHUS Hecornacus ¢ HuMmu. B HacTtosiwee
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BPEMS, MOCNE MHOMMX NEeT paclUMpPeHus TOProBan U pocTa
[0Xo[0B, 0062 3TMX rocygapcTBa CTany AEMOKPaATUYECKMMN,
roe OeNCTBYIOT MHOrOMapTUMHbIE CUCTEMbI U HACENEeHWo
nNpenocTaBneHbl NOMUTUYECKME U TFpaxdaHckue cBoboabl B
nonHoMm obbeme. B umcne crtpaH, KOTOpble ObLICTPO NPOABU-
raloTcs no Nyt NPOBEedEHUS SKOHOMWYECKUX W MOSUTUYEC-
kux pedopm, - Yunm, NaHa, Benrpus, Mekcuka, Hukaparya,
Maparean, Moptyranma n TaH3aHus.

Opyrmmmn cnoBamu, NpaBuUTENbCTBAM, NPEOOCTaBMSIOLNM
CBOVMM rpaxiaHamMm 3HauYUTeNbHYlD CBOOOAY AN 3aHATUSA
MeXOyHapoOHOW TOProBfieNn, CTaHOBUTCS BCE TPyaHeEEe nu-
WwaTb UX MONUTUHECKMX WU TPaxaaHCKux cBobod, B TO Bpems
Kak npaBUTENbCTBAM, “3alUMLLAOLMM” CBOUX rpaxaaH Ta-
pudHbIMK “CTeHamMn” 1 apyrumm B6apbepamm, BO3ABUraeMbl-
MU Ha MNyTM MeXAyHapOOHOW TOProBnv, BCE Nerdye ynaeTcs
JMWAaTb CBOMX rpaxaaH BbILLEYNOMSHYTbIX cBobod. Paszyme-
€TCH, COOTHOLLUEHNE MEXAY 3KOHOMUYECKOM OTKPLITOCTLIO Y
NONNTUYECKO CBOOOAON B pa3sHbiX CTpaHax He SBASETCH
naeanbHbIM, HO HanMyme O00603HAYEHHbIX BbIE LUMPOKMX
TEHOEHUMN aBnsieTcs 6ecCrnopHbIM.

OpHO 13 HanpaBneHwi BHewiHel nonutukm CLUA cocto-
WUT B TOM, YTOOblI TOProBAsi U PasBUTUE, MPUHOCSALLME 3KOHO-
MUYECKME BbIrodpbl, MOryT ObiTb MOLLHLIMA WHCTPYMEHTaMU
fonee WMPOKOro pacnpocTpaHeHus cBOGOAbI M OEeMoKpa-
TMM BO BCEM MUpE.

Tak,Hanpumep,B Kutae akoHoMudeckme pedopmbl U o-
Oannsauma OalT OCHOBaHWUS HaOeATbCs Ha MPOBEOEHME TO-
nntndeckux pedopm. locne 25 net pedopmMmpoBaHUsa U
ObICTPOro pocta CpefHWi KJlacC BrepBble CTan BNageTb OO-
MamMu, e3ouTb 3a rpaHuLy W COTpydHM4YaTb C OpyriMiM B
chepe 39KOHOMMYECKOro npeanpuHuMaTenscTBa, CBOOOAHO-
ro OT KOHTPONS CO CTOPOHblI rocydapcTeBa. 3a nocnegHee
DECATUNETUE SKCMOHEHUMANIBHO BO3POCA0 YUCNO TenedoH-
HbIX JNUHUA, MOOUNbHLIX TenedoHOB W nonb3oBatenen WH-
TepHeTOM. MWNNNOHBbI KUTAMCKUX CTyOEeHTOB U TypuUCTOB
€XErofHO BbIE3XAT 3a rpaHuly. OTO MOXET ObITb OYEHb
XOpOoLWo 019 cBoboabl MYHOCTM B Kutae M o3HayaTb pacry-
wyto npobnemMy Ons KUTaAMCKOro npaBUTENbCTBA.

CeoboaHasa TOproBnsg M rnodbanMsauns MOryT Takke Chbir-

Mpobnembl NpaBoBOM rnobannsauymn

paTb OMPEOENeHHylo PONb B OKa3aHMM COOENCTBUS OEMOK-
patum 1 cobnmiogeHnio NpaB 4yenoBeka Ha bBnmkHem Bocto-
ke. B mae 2002 roga lNMpesmgeHT By, kpatko nanarasi B O4-
HOM K3 CBOMIX BbICTYM/IEHWIM CBOW MJflaH CO30aHusi 30HbI CBO-
6ogHon ToproBnuM Ha bBnmxHem BocToke, 3a9Bun  crnenyto-
wee: “Apabcknin MUp S9BNSET COOON BENUKYIO KYNbTYPHYIO
TpPagmumio, HO OH OCTaeTCsl BHE 3KOHOMWYECKOrO mporpecca
Hawero BpemMeHn. Bo Bcem mumpe cBOOOAHbLIE PbIHKM U CBO-
6ogHaa TOproeBns Bcerga MNomMorany 1 nomorarT 6opoTbed
c 6eOHOCTbIO,a TaKke Y4y U ydaTt fiiogen ToMy,4ToObl CBO-
6oga Bowna B NPUBLINKY”.

OKOHOMMYECKMIA 3acTo Ha BnmxHem BocTtoke dBnsetcs
nUTaTenbHOM Cpenon nns Teppopu3Ma He B CBA3M C HaN-
unem 6egHOCTW, @ B CBA3M C OTCYTCTBMEM BnaronpusiTHbIX
BO3MOXHOCTEN M Hagexabl Ha nydwee Oyayuiee, 0CO6EHHO
cpean monogexun. Monooexb, KoTopasi He MOXET HalTu ce-
©e [OCTOVHYI0O U OCMBICIIEHHYIO PabOoTy U HE MOXET MPUHU-
MaTb y4acTMe B MNOSUTUYECKOM MpPOLECcce, CTAaHOBUTCA ner-
KON poObldein penurnmo3Horo ¢aHatnama U areHToB Teppo-
puama. Jliobas nonbiTka coOoencTBus Oonbluein ceoboae Ha
BnmxHem BocToke OomkHa BkodYaTb B cebs Mepbl, CNOCO-
OcTBYIOLIME YTBEPXOAEHUIO 3KOHOMWYECKOW cBOGOAbI U OTK-
PbITOCTN 3KOHOMMKN.

Byayuwee

Ha MHOroctopoHHEM YpPOBHe, 3aK/IO4YEHNE TOr0 WM MHO-
ro ycnewHoro cornaweHms B pamkax BcemunpHonm Toprosomn
opraHmzaummn (BTO) co3pano 6bl BO Bcem mMupe bonee 6na-
ronpusiTHble YCNoBUS NS YTBEPXOEHUS OEMOKPaTtum U cob-
nogeHns npaeB 4denoseka. OTKpbiBass CBOW  OTHOCUTENBHO
3aKpbITble PbIHKX M Monydas GonbLUMA OOCTYN Ha PbiHKM 0O-
raTbiXx CTpaH, MEHee pasBUTblE CTpaHbl MOrnM Obl OOOUTLCA
bonee BbLICOKMX TEMMOB pocTa M (HOPMUPOBAHUS CPEOHEro
Knacca, KOTOPbIA SBNSETCS CTaHOBbIM XPebToM BONbLUNH-
CTBa [OEeMOKpaTU4eckmx cTpaH. B cnyyae ycnelwHoro 3aBep-
weHnsa Hadaewero B 2001 rogy oyepemHoOro payHga Topro-
BbIX MeperoBopoB B [loxe, MOCBSALWEHHOro npobnemam pas-
BUTUS, yOanioCcb Obl YKpPenuTb 3TW [OBE HepaspbiBHble TEH-
OeHuMM rnobanusaumm 1 pacrnpocTPaHeHUst MNOINTUHECKNX
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N rpaxgaHckux cBOOOA, KOTOPbIMW OTMeYeHbl nocnegHue 30
net. [poBan yNoOMSHYTbIX MEPEroBOPOB O3Havan Obl O
MUIJIMOHOB  JIIOAEN OTCPOYKY W Cepbe3Hoe 3amMensieHue
nporpecca Ha 060MX YNOMSHYTbIX (PpPOHTax.

3a nocnegHwe TpWU OecaTuneTus rnodanusauus, npaea
yenoBeka M OEeMOKpaTus BMECTE LM Briepen, XOoTs U ocTa-
HaBMMBasACb, U1 He BCeErga M He Be3de COrfiacoBaHHO, HO
NpPOABUrascb Briepen, Takum MyTeMm, KOTOpPbI 6e30Wnbo4YHO
yka3blBaeT Ha B3aMMOCBSI3aHHOCTb 3TMX TPEX KOMIMOHEH-
ToB. CTumMynupys rnobannsaumio B MEHee pas3BUTbIX CTpa-
HaX,Mbl HE TOJIbKO COOENCTBYEM MOBbLILEHNIO B HUX TEMIMOB
pocTa, OOXOO0B M CTaHOApPTOB, a Takke MpenocTaBEHUNIO
HEUMYLLIMM CJIOSIM UX HaceneHus efbl, OaeXxabl U Xunbsl, HO
N NPUHOCUM 3TUM CTPaHaMm MOJIUTUYECKME W TpaxdaHCKue
cBoboabl.

Mpobnembl NpaBoBOW rnobannsaunmn

Ax.AkonsiH

HauanbHuk ynpaBieHvsi rnoMuioBaHWM,
rpaxaaHcTBa, Harpasa v 3BaHui

Annaparta [llpesunaeHta Pecrybnvikun ApMeHus

MepcnekTuBbl pa3BuTUS
HaUMUOHaNbHOIrO NpaBa B YCJIOBUAX
npaBoBOM rno6annsauumn

B npouecc npaBOBON WHTErpaumy COBPEMEHHON 3MOXM
BOBJIEYEHO TaKXe HauMoHaNbHOE NpPaBO, KOTOPOE SBASETCH
COCTaBHOM 4acCTbl0 €BPOMEnCcKON KOHTUHEHTaNIbHO-MPaBo-
BOW CUCTEMbI. BBuay 4neHCTBa B €BPOMENCKUX CTPYKTypax
N WHTErpauun B €BPOMENCKOEe eaMHOEe MPaBOBOE MNPOCTPAaH-
CTBO BO3HMKIA HEOOXOAMMOCTb MOABEPrHYTb UMIMIEMEHTA-
UMM €BPONENCKMX MPaBOBbIX KPUTEPUEB, KOHLEMUMA N LEH-
HOCTEN - B CUCTEME HaUMOHaJIbHOMO Mnpaea. B 3TOM CMbIC-
le cTpaTtern4eckum HanpasfieHMEM pPasBUTUS HaUMOHAIb-
HOro npaBa OO/MKHO OblTb TpaHCHOPMMPOBAHNE EBPOMENCc-
KUX KPUTEPMEB W MEXaHU3MOB [OEMOKPATUYECKUX LIEHHOC-
Ten, B 4aCTHOCTW MpuopuTeTa Npasa M 3aluTbl NpaB 4eso-
Beka, B CUCTEMY HaUMOHANbHOrO npaea. B coBpemMeHHyio
3MNOXy MNPOUCXOAUT MocnenoBatesibHoe ryMaHHOE MPOHUK-
HOBEHME B MpaBo, 6narogaps 4Yemy OOecrneyMBaeTCsd aBToO-
HOMHBIA CTaTyC JIMYHOCTWU, B OOLIECTBE YTBEPXKOAETCA ar-
Mocdepa B3auMHOro cornacus. KOHCTPYKTMBHAs TpaHC-
dopmMaums MMPOBOro MepenoBOro onbiTa M MexayHapomn-
HbIX KPUTEPMEB MpaB YesioBeka B CUCTEME MNpaBa SABAseTCd
NpennocbLIIKOA NpaBoBOro nporpecca. OHM CO3BYYHbI UCTO-
puyeckn CHOPMUPOBABLLMMCS aPMSAHCKMM  HaUWOHAaNbHbIM
TPaoMUMSM N COoAepXaHnio GOPMUPYIOLNXCS Ha COBPEMEH-
HOM 3Tane OOLLECTBEHHLIX OTHOLUEHUIA W NOTMKU Pa3BUTUS.

Y Hac OTCyTCTBYET OOLLErocyaapcTBeHHas oduumanbHas
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KOHLIEMUMS HAUMOHANIBHOrO npaBa W pPas3BUTUS 3aKOHOAA-
TeNnbCTBa,BCNEACTBME YEro 3aKOHOAATENbHAA OEATENbHOCTb,
cuctemMa npaeBa M MPaBOMPUMEHUTENbHAs MpakTuka BCe
elwle He COOTBETCTBYIOT MOMHOCTBHIO AEMOKPATUYECKUM LIEH-
HOCTAM U1 TpeboBaHUSM.

PaspaboTtka COBpPeEMEHHOM MOOENN HaLMOHaNbHOro npa-
Ba N OOLUEN KOHUEnuuM pasBuUTUS 3aKOHOOATENbLCTBA He-
pas3pbiBHO CBA3aHa C MNPOUCXOOALMMU B CTpaHE coumalib-
HO-3KOHOMWYECKUMU U MONUTUHECKUMU KOPEHHBIMN NPeob-
pa3oBaHUAMU U 0OLLLEpPecnybNMKaHCKUM €OUHBIM CUHTE30M
pa3BMTUS B HanpaBfeHUM JOeMOKpaTu3aumm oowectsa U
COCTaBNSET HEOTbEMJIEMYIO 4YacTb MOCNEaHEN.

Ona pasBuUTMS HauMOHANLHOrO Mnpaea MNpeacTaBnsgeTcs
B2XHbIM Hay4yHOE MpPOrHO3MPOBaHME 3TOro npouecca.

BoobOwe "cuna nNporHo3MpoBaHMS SIBASETCS [N1aBHbIM
KpUTEPMEM OLIEHKM Hay4dHOW Teopun™'.

MporHo3vpoBaHMe MMEET pPsh, acrekToB. OTO MOXET OT-
HOCUTBCS N K COLMASIbHO-3KOHOMMYECKUM U MONNTUHECKUM
pPasBUTUSAM, N K 3aKOHOOATENLCTBY, U K CUCTEMaM Mpaga.

MporHosmpoBaHe [aeT BO3MOXHOCTb CAenatb KOHTPO-
JMPYEMBIMUA 1 YMPABASEMbIMU  MPOLECCHI  OOLLECTBEHHOMO
pa3Butus. HaydHOe mno3HaHWe AaeT BO3MOXHOCTb HE TOJSIbKO
NPOrHO3MPOBaTb TEHAEHUMN Pa3BUTUS OOLLECTBEHHBLIX SIBME-
HWIA, HO N HAy4YHO YMPaBASATb 3TUMWN TEHOEHUMSIMU Pa3BUTUS.

CoupanbHoOe MpPOrHO3MpoBaHME OTHOCUTCH K MNpobrnemam
pa3BuUTUa OyayLimMx OOLLEeCTBEHHbIX NpoueccoB?. Ona coum-
aNbHOrO MPOrHO3MPOBAHUS XapakTePeH psh O0COBEHHOCTeN
- BNMSIHNE OTHOCUTENIbHO BbLICOKOW OOPAaTHOW CBSA3U MeXay
NPOrHO3MPOBaHMEM W YMNpaBfEHNEM, BEPHEE, Mexay npor-
HO3MPOBaHMEM W €ro peaynstatoM. MIMeHHO no aTom npu-
YMHE CcouMasibHOMY MPOrHO3MPOBAHUIO AOMMKEH MpPeaLlecT-
BOBaTb NyOOKMA aHanM3 3MMAMPUYECKOro marepuvana, u Ha
3TOMN OCHOBE [0J/KHbl pa3pabaTtbiBaTbCsl  TEOPETUYECKU
0OOCHOBaHHbIE MPEOJIOKEHNST U MOPYYEHUsT B 0O03pPUMOM

"Cm.: CrnmpkuH A.I. dunocodus. - M., 1998. - C. 439.

2 Cm.: PymsHueB T.M. WHTepsbio ¢ Gyaywmm: MeTtoponoruyeckue npobnembsl co-
uManbHoro nporHosvpoBaHus. - J1.,1971; Metopmonornyeckne npobnembl coupnanb-
HOrO MPOrHO3MPOBaHUS 06LLEeCTBEeHHbIX aBneHuin. - Kues, 1978; bectywes-Jlaaa
W.B. TlonckoBoe coumanbHoe MnporHo3uposaHue. - M.,1984; OH xe: HopmatmeHOe
coumansHoe nporHosvpoBaHuve. - M., 1987.
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OyoywemMm O BO3MOXHbIX PasBUTUAX Kakoro-nmbo coumanb-
HOro €BNeHus. AgpecaT coumanbHOro MPOrHO3VPOBaHUS -
Oyayuee. OoHako He BCe CBEAEHWs OTHOCUTENbLHO Oyaylie-
ro MOryT nMpeTeHOoBaTb Ha Hay4yHOE NPOrHO3MpPOBaHME:
"lporHo3upoBaHne - He TOMbKO MPOCTOe MnpeackasaHne OT-
HOCUTENbHO OyayLIEro, HO U CUCTEMATU3NPOBAHHOE WUCChe-
[OBaHNEe MEepCneKTMBHONO pas3BUTMS TOFO WM WHOrO SBNe-
HUS UK npouecca - Gnarogaps cpeacTsam, MpenocTaBfieH-
HbIM COBPEMEHHOWN HayKOMn"®.

Opnanyeckoe nNPOrHO3MpoOBaHWE - CUCTEMATU3MPOBAH-
HOe wuccnegoBaHne 3akOHOMEpPHOCTENM U 0cobeHHOCTeN
JanbHENLWero pasBuUTUS TOCy0apCTBEHHO-MPABOBLIX SBJe-
HUA. OOBbEKTbl OPUOVNYECKOTO MNPOrHO3NPOBAHUA  MOTYT
OblTb pasHbIMM - [OCYOAPCTBO, MpPaBO, AeMokpaTudeckue
MHCTUTYTbI 1M Op. B npouecce nporHo3vpoBaHus 3T OObek-
Tbl UCCNEOyTCS B KOHTEKCTE Oyayllero MOSIOKEHUS U UX
BO3MOXHbIX Pa3BUTUA®,

TeopeTnko-no3HaBaTeNlbHOE U Hay4yHO-MpPakKTUYeECKOe
3HAYeHNe PUOMHECKOrO MPOrHO3NPOBaHUS B TOM, YTO OHO
coobLwlaeT cBefeHnsl, BO-TMEPBbLIX, 0 BAMSHM TEX WM WHbIX
$aKTOpoOB Ha rocynapCTBEHHO-NPABOBLIE SBMEHUS, U, BO-
BTOPbIX, 00 OOLLIECTBEHHbIX MOTPEOHOCTSX, noanexalluux
NpPaBoOBOMY PErynMpoOBaHMIO.

MporHosnpoBaHne pas3BUTUS CUCTEMbI MpaBa COCTaBNSET
YacTb OPUONYECKOrO MPOrHO3MPOBaHUA. OTO MPOrHO3MpOoBa-
HYe - MoJlydaeMOe MOCPEACTBOM OCOObIX Hay4HbIX METOO0B
WCCNeaoBaHNA CBEOEHME O COBEPLUEHCTBOBAHMM CUCTEMBI
MpaBa N OCHOBHbIX HaMpaBfiEHU ee OA/bHENLLEr0 PasBUTUS,
a Takke O Oyaylwem COCTOosHUK 3akoHopatenbctea. OCHOB-
Has uenb NogobHOro MNPOrHO3MPOBAHUS - BbIBUTbL HEOOXO-
OMMOCTb TOrO WM MHOMO MNPaBOBOMO PEryIMpoBaHus obLue-
CTBEHHbIX OTHOLLEHWIA, TEOPETUYECKN CMPOrHO3MpPOoBaTh Lie-
necoodbpa3HoCTb U coupanbHyto 3pPEKTUBHOCTb 3TUX MPaBO-
BbIX akTOB B 0003pvMOM OyayLlem,a Takke CrnporHo3mpoBaTb

3 Cwm.. becrywes-Jlaga U.B. OkHo B 6yaywiee. CoBpemMeHHble Mnpobnembl counanb-

HOro nporHoauposaHus. - M., 1970. - C. 14.

4 Cm.: Cagpapos P.J1. IOpuamnyeckoe nporHosuposaHune. B kH.: MpaBo u coumonorus.
- M.: “Hayka”,1973. - C. 95-130. OH xe: [NporHosvpoBaHe 1 lopuanyHeckas Hayka
// Cosetckoe rocygapctso v npaso. 1969. Ne 3; Maspunos O.A. CTpaterns npasoT-
BOPYECTBa M COLMANbHOrO MPOrHo3vpoBaHus. - M., 1993.
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OXMOAEMble BO3MOXHblE M3MeHeHus GOpM M METOOOoB npa-
BOBOIO PErynMpoBaHMa N KX pesynbTar.

MporHosnpoBaHne pa3BUTUS MPaBOBOW CUCTEMbI HEO0O-
XOOMMO paccMaTpuBaTb Kak HEOOXOAMMBLIA KOMMOHEHT npa-
BOBOW MONUTUKN rocynapcTBea.

OcHOBHbIE 33341 MPOrHO3UPOBaHMS MPaBOBOM CUCTEMbI:

- onpenenuTb Hambonee akTyalbHble COUMalibHblE siBNE-
HUS, UMEOLLIME NEepPBOCTENEHHOE 3HadeHue ang obLllecTea,
noanexawue npaBoOBOMY pPeryMpoBaHuU0 0bnacTu;

- BblIBUTb Hambonee nepcrnekTuBHble N 3dOPEKTUBHbBIE
¢dOopMblI U MeToObl MPaBOBOrO PErynnMpoBaHus OOLLLECTBEH-
HbIX OTHOLLUEHWIA;

- ONpenennTb NepBOOYEpPEedHOCTb MPUHATUS MpencTaBng-
loWwyx OONbLUYD BaXKHOCTb 011 Mporpecca O6LEeCTBEHHOIO
pasBUTUS U MNEPBOCTENEHHbIX HOPMAaTMBHO-MPABOBbLIX AKTOB,;

- npoaHanuampoBaTtb N 3ODEKTMBHO MCMNONL30BATb WH-
dopmMaumMio 1M MNPOrHO3MPOBAHME OTHOCUTENBLHO MEepPCrek-
TUBHOIO Pa3BUTUA SKOHOMWKW, COLIMANbHOM, MOMTUYECKON,
3KOHOMWNYECKON M OOLLECTBEHHOW XWU3HM Opyrnx obnacrtein.

Bce 31O mact BO3MOXHOCTb Hay4yHO MPOrHO3MpoBaTb OC-
HOBHble TEHAEHUMN TMEPCMNEKTUBHONO pPa3BUTUS MNpPaBOBOM
CUCTEMbI M B COOTBETCTBUM C 3TUM M MAHMPOBaTb 3aKOHO-
OaTenbHyl0 OeATeNIbHOCTb.

na ocywecTteneHms aTux 3agad,no Hawemy MHEHWIO,He-
obxogumo paspaboTatb "KoHuenuuio npaBoBbiX pedopm B
Pecnybnuke ApmeHus”, koTopaa obecnedunTt cucTtemMaTusn-
POBaHHOCTb Pa3BUTUSA MPABOBOW CUCTEMBI.

Mo Hawemy MHEHWUO, OCHOBHbLIMM HanpaBfEHUSIMN pe-
¢$OpPM HaLMOHaNbHOM MNPaBOBOM CUCTEMbI A0MKHbI ObiTb:

1) nocnepoBatenbHOE OCyLECTBNEHME pedopM rocyga-
PCTBEHHO-NPABOBON CUCTEMbI - B COOTBETCTBUN C MeXOy-
HaPOAHLIMU KPUTEPUAMMU;

2) sakoHopaTenbHOe obecrnedyeHme npolecca GopPMUPO-
BaHNS OEMOKPaTU4eCKoro, NpaBoBOro M COLMANIbHONO FOcy-
0apCTBa, COBEPLUEHCTBOBAHME KOHCTUTYLIMOHHOM 3aKOHHOC-
TN, NPaBOBbLIX OCHOB KOHCTUTYLMOHHOIO MpaBOCyaus.

OOHO M3 OCHOBHbIX HaMpaBNEeHUA Pa3BUTUS HALMOHASb-
HOrO npaBa - MOcC/iegoBaTeslbHOE YMEHbLUEHNE O0OBLEMOB
NMOA3aKOHHOM MNPaBOTBOPYECKOW AEATENbHOCTM U B MNPOTU-

Mpob6nembl nNpaBoBoi rnodanusauum

BOBEC 3TOMY - [MOBblLEHME OOLWIEro yaoenbHOro Beca 3ako-
HOTBOPYECKON OEATENIbHOCTU B CUCTEME HOPMaTUBHO-Npa-
BOBbIX akTOB. AHanM3 MpaBOTBOPYECKOM MPakTUKM 1 nogsa-
KOHHbIX aKTOB MOCAEOHUX NET roCydapCTBEHHOM HE3aBUCU-
MOCTW MNOKa3bIBAET,YTO, YaCTUYHO B CUTy MHEPUMN MPOLUSIO-
ro, 4aCTM4HO BCNEACTBME MPABOBOr0 HUrMAM3Ma U MPsSIMOro
MoNMpPaHns KOHCTUTYLMOHHOW 3aKOHHOCTU, BO-MEPBbIX, eLLe
BEIMK YOENbHbIA BEC akTOB MOA3aKOHHOrO N BEOOMCTBEH-
HOro HOPMATMBHOIO Xapaktepa (ConMaoapHO AMHUM NOoBeEnOE-
HUS) B CMCTEME MpaBa W, BO-BTOPbIX,B COOTBETCTBUM C 3TUM
Ha MNOA3aKOHHOM YPOBHE, C KAQYECTBEHHOM TOYKM 3PEHNS aK-
TOB, Opak COCTaBNSAET HECPABHUMO OONbLUMIA MPOLEHT, YEM
B 3akoHopatenbHo cdepe. 3agada B TOM, YTO MNOA3AKOH-
Hble aKkTbl AOJDKHbI MPUHUMATLCS O NPUMEHEHUST 3aKOHOB
W, KaK NpPaBwo, HE OOSDKHbI MPUBOOUTL K CO3LAHUID HOBbLIX
npaBuia CONVMAAPHON NUHUN MNOBEOEHMS.

OOHOM 13 OCHOBHLIX FApaHTUA Pas3BUTUS HAUMOHASIbHOIO
npaea SIBNSIETCA MPEOAOSIEHNE YKOPEHMBLLErocs B OOLLECT-
BE MNPaBOBOr0 HUMMIN3Ma’.

[na ycTpaHeHms HUMMAMCTMYECKOrO NOoAxXoda K npaBy He-
06x0a0MMO0, 4TOBbl B OBLLECTBE YKOPEHWNACh MOES MpeBauv-
poBaHMs MpaBa (3akoHa), OHA [OO/KHA CTaTb >XM3HEHHOW
dopMol OeATeNnbHOCTU FOCYOAPCTBEHHBIX OPraHOB WU O0SXK-
HOCTHbIX 1L, OOSMKHbI ObITb BHEOPEHbl TakMe MexaHU3MbI
NpPaBOBOro pPerynpoBaHuns, KOTopble OblM Bbl B COCTOSIHUM
ObICTPO OT3bIBaTbCA Ha MOAO0OHbLIE BbI3OBbI.

Mo Hawemy MHEHWIO, OCHOBHbIE TEHAEHUMW Pa3BUTUSA Ha-
LIMOHaNIBLHOrO NpaBa B COBPEMEHHYIO 3MOXYy CBOAATCS K Cre-
OyoLWnM:

1. K OCHOBHbIM TEHOEHUMSM PasBUTUS HAUMOHANIBHOMO
npaBa OTHOCUTCA €ro MWHTErPMPOBAHHOCTL W MPU3HaHME
npuopmuTeTa MEXAOYHApPOAHOr0 npaea, YTO XapakTepPHO Ans
npaeBoBbIx pa3BuTuii XXl Beka®. MHTepHauuoHannaaumsa Ha-

LUMOHaJIbHOIro npasa npeanonaraeT,B 4YaCTHOCTU, npunBeneHmne

® Cm.: CagoHos B.I'. TloHsTMe npaBoBOro Hurunmama - "FocymapctBo M npaso”, Ne
12,2004. - C. 65-69.

® Cm.: Jlykawyk U.U. Baammopencteme MexXAyHapoOAHOro W BHYTPUroCydapCTBEHHO-
ro npaea B YycnoBusix rnobanusaumm //">XypHan poccuiickoro npasa”, 2002, Ne 3.
OH xe. nobanusauus, rocygapcteo, npaso, XXI Bek. - M., 2000. larvk ApyTIOHSIH.
KOHCTUTYUMOHHBIE rapaHTuM npuopuTeTa npasa. - EpesaH, 2003; OH xe: OT KoHc-
TUTYUMU - K KOHCTUTYLMOHHOCTU. - EpeBaH, 2004.
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BHYTPUIrOCYAApCTBEHHOIO 3aKOHOAATeNbCTBA B COOTBET-
CTBME C MEXAyHapOAHbLIMM MPaBOBbIMW CTaHOApTaMn (Kpu-
Tepuamn). CtaHgoapTmMzauusl B MpaBe BKIKOYAET pPas3fnyHble
cepbl NPaBOBOro perynmpoBaHns uU,0co06eHHO0,001acTb 3a-
WWTbl nMpaB 4YenoBseka. MexayHapooHO-NpaBoOBbLIE CTaHOap-
Tbl (KpUTEPUK) PACMPOCTPAHUINCL Takke B cdepax CTu-
LN, NpeanpuHMMaTesibCKOn OeaTenbHOCTM U HUHAHCOB'.

2. K xapakrepuCcTnkam pasBuTUS HaUMOHAIBHOMO npasa
OTHOCWUTCS TMOBbLILLUEHME POMN MNpaBa B Aefle COBEPLUEHCTBO-
BaHUS OOLLECTBEHHbIX MPOLIECCOB, YTO BbIpaXaeTcsd B CrMoCo-
0ax paclumpeHus 1 yriyoneHus cdepbl NPaBOBOrO Perynmpo-
BaHUS OOLLECTBEHHbIX OTHOLUEHMIA. COBpPEMEHHOE BHYTPUIO-
CyOapCTBEHHOE MpaBO elle Gonee pacwmpuno cdepbl npa-
BOBOIr0O peryiMmpoBaHus, BKIKOYMB MPOU3BOACTBO Martepuasib-
HbIX 6nar, coupanbHble, NOSINTUYECKNE OTHOLLIEHUS, MHDOPMA-
TUKY, OyXOBHYIO cdepy n apé. B STOM CMbICNEe B perynmpyto-
Wen ponn npaBa MNPUOPUTET OOMKEH OblTb OTAAH AMCMO3U-
TMBHbIM HOpMaMm, obecneunBas 6onee LMPOKNE BO3MOXHOC-
TM cBOOGOOHOrO BbIOOpPA CTOPOH MPaBOOTHOLLEHUS.

3. K OCHOBHbIM TeHOEHUMSIM pPas3BUTUS MNpaBa OTHOCHATCH
TaKkKe CUCTEMATM3UPOBAHHbLIE M3MEHEHMS UCTOYHMKOB Mpa-
Ba. Tak, B CMCTEME WCTOYHMKOB TpaguLMOHHOIrO npasa (3a-
KOH, NOA3aKOHHbIE aKTbl) MOCTEMEHHO 3aHKMMAaKdT CBOE 0CO-
©0e MecTo HOopMaTMBHblE OOrOBOPbl W cydebHble npeueneH-
Tbl. ECcnn HopmaTMBHbIE O0roBOPLI BCce Oonee un Honee npo-
HMKaIOT B HaLUMOHasbHYIO MPaBOBYID CUCTEMY (0OyCnoBneHO
OCOOEHHO pPa3BUTUEM PbIHOYHBLIX OTHOLLEHWIA), TO TOTO XXe
Henb3d ckasaTb O CyaebHOM npakTuke W NpPeueneHTHOM
npaee®. lNocnegHee ABNSETCSA HOBLUECTBOM B HaLWOHANLHOW
MpaBOBOW CUCTEME, U MPOLECC ero (popmMMpoBaHMs U CTa-
HOBNEHUA OyOeT OUTENbHbIM WU CNOXHbIM. [Onsg oduumans-
HOro M OOLLECTBEHHOrO Mpu3HaHUs cyaebHoro npeueneHTa
HeobXoOuMO HanMyne Ccrnenylwwmx MUHMMasbHbIX YCTOBWIA:
npaBoBas CUCTEMA, He3aBucumasa cyaebHas

7 Cm.: Baxapos A.,KyragpuH O. KoHuenums eauMHOro npaBoOBOro npocTtpaHcTea EBpo-
nbl. EBPA33C n CHI //"MpaBo n akoHommka™",2003, Ne 3. - C. 11.

8 Cm.: CuctemaTtmsaumsi 3akoHomatenbctBa B Poccuiickonn depepaumun. /Mop pea.
A.C. MuronkuHa. CIM6.,2003. - C. 20.

° Mogpo6Ho cM.: lMoneHuHa C.B. CypebHbii npeueneHT B Pd: peanbHOCTb M nepcriek-
TvBbl //MpenctaButentHas Bnactb - XX Bek. 2002,Ne 5-6; Criektop E.W. CynebHbiii
npeueneHT Kak UCTOYHMK npasa //>KypHan poccuiickoro npasa, 2003, Ne 5 n gp.
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BNacCTb, BbICOKOE MPaBOCO3HAHME W MpPaBoOBasi KynbTypa B
obuecTse.

4. VI3 OCHOBHbIX TEHOEHUMA pPa3BUTUS HaLMOHANbHOIO
npaBa MOXHO OTMETUTb TaKKe CoumManmMaauuio M 3Koornaa-
LMIO 3akoHOOaTenbCcTBa.

3akpennas HauuoHabHYK rOCYdApPCTBEHHOCTb Ha KOHC-
TUTYUMOHHOM YPOBHE KakK CcoumasibHOE rocynapcTBO, MoOC-
negHee DOMKHO coenatb 6onee OENCTBEHHLIM U BAUSTENb-
HbIM couManbHyl0 001acTb CBOEW AOeATENbHOCTU, MPUHUMaZ
JOCTaTO4HO HOPMATUBHBIX akTOB B CdEpe COoUMabHOro Y-
paBneHns (coumanbHoe obecneyeHne, 34pPaBOOXPaHEHUE,
obpasoBaHve n gp.).

K OCHOBHbIM BbI30OBaM COBPEMEHHOM 3MOXM OTHOCUTCS W
npaBoBas 3alumTa OKpyXatlowlen cpenpbl, KoTopasd crana ofn-
HOM M3 npobsieM MexayHapoOHOW OOLLECTBEHHOCTU U OT-
JenbHbIX rocygapcTts. HaydHO-TexHu4eckmin nporpecc,
pacnpocTpaHeHme CBOOOAHbLIX PbIHOYHbLIX OTHOLLEHWA,
OecnpeueneHTHasa aKcnyaTauys npUpPoAHbIX PECYPCOB Ha-
HOCSIT CYLLECTBEHHbIM Bped, OKPYXaloLen cpepe, cnenoBa-
TeNbHO, TAKKE U 300POBLIO0 YENOBEKA M HOPMAaSIbHON XM3HE-
OedATensHOCTU nNpupodpl. IMEHHO MO 3TOWM MPUYMHE N BO3-
HuKNna obbekTuBHag HeobXoOuMMOCTb B3ATb MO MNPaBOBYHO
3aWwmMTy nNpobnemsbl, CBA3aHHbIe C 3almTon 3konorn. Mol
rnonaraem, 4To OOHOM W3 OCHOBHbIX TEHOEHUMA pPa3BUTUS
HaUMOHaNbHOrO0 npaBa aBnsgeTcs GopmMMpoBaHME N pas3Bu-
TNe 3KOJIOrMYEecKoro 3akoHogaTenbcTea'®.

5. K xapakTepHbiM 4epTtam pasBuTUS HaUMOHAIBHOMO
npaeBa OTHOCUTCA Takke TEeHOAEHUMS OeueHTpanmaaumn npa-
BOBOIO pPEryMpoBaHus - B MOSUTUYECKOW, aAMUHNCTPATUB-
HOW, coLUManbHO-3KOHOMMYECKON obnacTtax''.

6. BonnoweHne B COAEpPXaHUN OENCTBYIOLMX MPaBOBbIX
HOPM 0OLLEYENOBEYECKNX MOpPasIbHbIX MPUHUMMOB U HOPM,
MOen crnpaBenMBOCTU N rymaHu3ma.

7. loBblWeHVE aBTOpUTETA 3aKoHa, MOOJ/IMHHOINO YyBaXxe-
HUS K HEMy, BOCMUTaHME UOEN 3aKOHOMOCyLUaHUS B CO3Ha-

HAN NoOen, Kak HeobXxoauMol YepTbl MOASIMHHO KYJIbTYPHO-

°CM. noppobHo: UrHateeBa U.A. CuctemMaTm3aumst 3KOMOrMYEeCcKoro 3akoHoOaTenbCTBa:
CoBpeMeHHble Npobnembl 1 MpakTuyeckue noaxombl. //Akonorvs u npaso. - C. 21-29.

" Cm. nogpobHo: KoiwanuHa T.E. OeueHTpanusauvsi B MPaBOBOM PerynvMpoBaHun
(CTPYKTYpPHbI aHanu3). AsToped. AmMccC. ... OOKT. opud. Hayk. - M.
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ro 4enoBeka,Cco3daHne ycnoBwui Ang NnpeaoTBpalleHns npa-
BOBOIrO HUrMIM3Ma.

Bce ykasaHHble KayecTBa HaUMOHaANbLHOMO nMpaBa Bce
Oornblle CTAaHOBATCH flaBHbIMU OPUEHTMPAMW €ro pasBuTUs,
00LLEMNPOBLIMA LIEHHOCTSAMM COBPEMEHHOIO LIMBUIN30BaH-
HOro obuecTBa,BCce rNybXe BHeOPSAIOTCS B COUMasbHbIE OT-
HOLWLEHUSI U CO3HaHWE NOOEN.

Perspectives of the evelopment
of National Rightin the Circumstances
of Judicial Globalization

J. Hakobyan

Head of the epartment of Remission,

Citizenship, Awards and Ranks of the Personnel of
President of the Republic of Armenia

Summary

The common official concept concerning the national
right and development of legislation fails to attend. As the
result legislative activity, system of law and enforcement
practice does not entirely correspond to the democratic val-
ues and requirements.

Elaboration of the contemporary model of the national
law and common concept of development of legislation is
indissolubly connected with social-economic, political funda-
mental changes and common republic unique synthesis of
development in the direction of the democratization of soci-
etyand becomes inalienable part of the latter.

Forecasting the development of the system of the law is

Mpobnembl NpaBoBOM rnobanu3aunmn

a part of the judicial forecasting. This forecasting is evi-
dence received with the help of special scientific methods
of research on the improvement of the legal system and
main directions of its further development, as well as, on
the further condition of the legislation.

The main goal of such forecasting is toreveal the neces-
sity of the legal regulation of the social relationships, theo-
retically forecast the expediency and social effectiveness of
these legal acts in the nearest future, also forecast the
expecting possible changes of forms and methods of legal
regulations and their results.

It is important toconsider forecasting of the development
of the legal system as the necessary component of legal
politics of the state.

For the accomplishment of these tasks, it is necessaryto
elaborate "The concept of legal reforms in the Republic of
Armenia” which guarantees the systemizing of the develop-
ment of legal system.

9|
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CASE OF SURMELI v. GERMANY
8 June 2006

THE FACTS
I. THE CIRCUMSTANCESOF THE CASE

A. Background to the case

8. The applicant was born in 1962 and lives in Stade
(Germany).

9. On 3 May 1982 he was involved in an accident with a
cyclist on the way to school and sustained injuries including a
broken left arm. On 22 May 1982 he left hospital. He subse-
guently entered into negotiations with the cyclist’sliability insur-
ers, who paid him a sum of approximately 12, 500 euros (EUR)
in respect of any damage he might have sustained. The accident
insurers for Hanover City Council, the authority responsible for
the applicant’s school, paid him a temporary disability pension
(Verletzenrente) until the end of 1983. They also paid him
approximately EUR 51, 000 in compensation.

10. The applicant subsequently instituted proceedings against
the City Council’s accident insurers, in the course of which a
considerable number of expert reports and medical opinions were
produced.

In ajudgment of 16 November 1989 the Lower Saxony Social
Court of Appeal (Landessozialgericht), which itself had asked
expertsin thefields of orthopaedic surgery, neurology and, at the
applicant’s request, hand surgery to produce reports on his med-
ical problems, acknowledged that he had become 20% perma-
nently disabled as a result of the accident and was entitled to a
pension on that account with effect from 1 June 1984.

11. Since 1 July 1994, after faling on hisleft arm or hand in

PelwweHna EBponeickoro cyoa no npasam 4yenoBeka

January 1993, the applicant has been in receipt of an occupation-
al-disability pension of approximately EUR 800 per month.

12. The applicant instituted a second set of proceedings
against Hanover City Council’s accident insurers, seeking in par-
ticular the award of an increased pension. He submitted that the
accident had caused him mental damage and a stomach disorder.
In ajudgment of 19 February 2001 the Social Court of Appeal
dismissed the applicant’s claim. It based its decision on two
reports by experts in neuropsychiatry whom it had appointed dur-
ing the proceedings, on alarge number of other medical reports,
some of which had been drawn up shortly after the accident, and
on files from other administrative and judicial proceedings con-
cerning the applicant.

B. Proceedingsin the civil courts

1. Thefirst phase of the civil proceedings

13. On 18 September 1989, after the negotiations aimed at
securing increased payments had failed, the applicant brought an
action against the cyclist’s insurance company in the Hanover
Regional Court (Landgericht), in particular seeking damages and
amonthly pension, among other claims. On 10 June 1991, after
holding several hearings and taking evidence about the accident
from four witnesses between July 1990 and March 1991, the
Regional Court delivered a partial decision. It held that the appli-
cant’sliability for the accident was limited to 20% and that he was
entitled to damages for the remaining 80%.

14. On 26 November 1992 the Celle Court of Appeal
(Oberlandesgericht) dismissed an appeal by the applicant. On 29
January 1993 the applicant appealed on points of law. He twice
requested an extension of the time he had initially been allowed
for filing his grounds of appeal. On 2 June 1993 the applicant’s
new representative applied for a third extension until 14 July
1993. On 14 December 1993 the Federa Court of Justice
(Bundesgerichtshof) dismissed the appeal.

2. The second phase of the civil proceedings
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(a) First phase, concerning in particular the appointment
of an expert

15. In March 1994 the proceedings for the assessment of the
damages and the pension resumed in the Hanover Regional Court.
The applicant was represented by counsel. On 18 April 1994 the
court held a hearing.

16. On 9 May 1994 it ordered an expert medical assessment.
On 25 May 1994 the applicant applied for the three judges deal-
ing with his case to withdraw, but his application was dismissed.
On 19 July 1994 Hanover Medical School proposed a Professor
B. to draw up the expert report that had been ordered. On 21 July
1994 the applicant appeal ed against the court’s decision of 9 May
1994. On 2 August 1994 the Celle Court of Appeal dismissed his
appeal.

17. On15 September 1994 the court appointed Professor B. as
the expert. Professor B. informed the court that it would be
preferable for the report to be drawn up by a specialist in accident
surgery and that it was likely to take at |east one year to produce.
On 2 December 1994, following a reminder from the court, the
applicant agreed to the appointment of a surgical expert.

18. On 15 December 1994 a Professor T. was proposed. The
applicant objected to his appointment on the ground that he was
not a specialist hand surgeon (Handchirurg). On 6 February 1995
the court accordingly asked Professor B. to draw up the expert
report. On 7 February 1995 the applicant informed the court that
he agreed with the deadline set; he insisted, however, that there
should not only be an expert assessment by a general surgeon but
also one by a specialist hand surgeon. Professor B. informed the
court that he was unable to draw up the report as requested
because the fractures observed in the applicant’s forearm did not
come within hisfield of expertise but were a matter for a special-
ist in traumatology or an orthopaedic surgeon. On 20 February
1995 the defendant proposed appointing Professor T. On 24 April
1995, following a reminder from the court, the applicant sug-

Pewenua EBponenckoro cyga no npaBam 4venoBeka

gested appointing Professor B. or, failing that, a Professor B.-G.

19. On 12 May 1995 the court appointed Professor T., who
informed it that an additional assessment by a specialist hand
surgeon was necessary and that it was likely to take at least one
year to produce the report. On 28 July 1995 the court informed
the applicant that Professor B. had refused to draw up the report
and asked him whether Professor B.-G., whom he had suggest-
ed, had aready drawn up an expert report on him. On 27
November 1995 the court informed the parties that Professor B.-
G. had retired but that his successor, Professor P, would be
appointed as expert. On 23 January 1996 Professor P. informed
the court that it would take him nine to twelve months to draw
up the report.

20. On 3 September 1996 the applicant informed the court
that the accident had caused him severe depression, and asked it
to order an expert psychiatric assessment.

21. On 10 June 1997 the court asked the expert how his
report was progressing. The expert replied that the report would
be ready in four to six weeks. On 22 August 1997 the court
again contacted the expert. He initially replied that the report
would be completed by the end of September but subsequently
stated that, owing to an excessive workload, he would need a
further month. Professor P’s report was received at the court on
6 November 1997. The applicant criticised Professor P.’s work
and requested that he submit an additional report. He aso
requested an expert assessment (Schmer zgutachten) of the pain
he had felt since the accident. On 3 December 1997 the court
granted the defendant company an extension of the time it had
been allowed for filing observations on the report; it submitted
its observations on 6 January 1998. On 27 April 1998 the appli-
cant’s representatives informed the court that as their client had
beenill, they would not be able to submit their observationsin
reply until mid-May.

(b) Second phase: failure to negotiate an out-of-court set-
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tlement

22. On 31 August 1998 the applicant’s representatives
informed the court that the parties had not been able to reach a
partia friendly settlement. They subsequently began fresh out-of -
court negotiations on a friendly settlement, asking on three suc-
cessive occasions for the deadline to be put back. On 5 May 1999
they informed the court that the negotiations had failed and asked
for the proceedings to be resumed. The defendant stated that the
failure of the negotiations had been due to the applicant’s unrea-
sonable demands.

23. On 27 May 1999 the president of the division dealing
with the case asked the parties to inform him whether they still
wished to submit observations. In anote of 8 September 1999 the
reporting judge stated that the proceedings had not been able to
progress more quickly owing to an excessive workload and to
certain priority cases. In a note of 23 December 1999 he made
asimilar observation, referring to a number of periods of leave,
in particular sick-leave, in addition to the reasons stated previ-
ously.

24. On 18 February 2000 the president of the division asked
the parties to inform him whether they intended to submit any fur-
ther observations. The applicant replied that negotiations on an
out-of-court settlement could take until mid-May and that he
reserved the right to submit further observations if they were
unsuccessful. On 26 June 2000 he informed the court that the
negotiations had failed and asked for an expert assessment of his
total loss of earnings resulting from the accident. In support of
that request, he submitted an expert psychiatric assessment that
had been drawn up during the proceedings in the Social Court of
Appeal (see paragraph 12 above). On 17 August 2000 the defen-
dant informed the court that the negotiations had failed because
the applicant had refused to make payment of the sum negotiated
conditional on the findings of an expert assessment.

(c) Third phase: preparation of the case file and addition-
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al report

25. On 17 October 2000 the applicant requested the court to
deliver a decision promptly, seeing that the proceedings had
aready taken eighteen years. In support of his request he submit-
ted an expert psychiatric assessment of his state of health. In a
note of 19 January 2001 the court pointed out to him that the pro-
ceedings had been pending only since 18 September 1989.

26. On 21 February 2001 the applicant revised his claim,
which now concerned a lump sum of 702, 122 German marks
(DEM — approximately EUR 359, 000) and a monthly pension of
DEM 1, 000. On 2 March 2001 the court assessed the value of the
subject matter of the case at DEM 985, 122.

27. On 17 April 2001 the applicant asked the court when it
would be holding a hearing. On 15 May 2001 the court set the
case down for hearing on 9 July 2001 and asked the applicant to
provide information, concerning in particular his alleged loss of
earnings. It was important to establish his likely career path had
the accident not taken place and the extent to which the physical
injury from which he was now suffering was the direct conse-
guence of the accident.

28. On 9 July 2001, having obtained the parties’ consent at
the hearing, the court decided to admit in evidence the file from
the proceedings in the Social Court of Appeal. The file could not
be forwarded immediately because it was at the Federal Social
Court (Bundessozialgericht).

29. On 14 August 2001, at the applicant’s request, the court
ordered Professor P. to supplement his expert report of 30 October
1997. Hereplied that it would take him at least ten months to do so.

30. On 20 September 2001 the court asked the applicant to give
his consent in writing to its consulting the file in the possession of
the Federal Socia Court. Pointing out that he was undergoing treat-
ment abroad which was expected to take until mid-November, the
applicant asked for an extension of the time alowed for his reply.
On 26 October 2001 the court told him that he had not provided
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sufficient evidence of the injury to his forearm and asked him to
inform it whether he intended to pursue his request for an assess-
ment by a speciaist hand surgeon. The applicant asked for afurther
extension of the time allowed for his reply. On 18 December 2001
he stated that he did not agree to the use in evidence of the filefrom
the proceedings in the socia courts and requested a further exten-
sion with regard to the expert surgical assessment.

31. On 8 February 2002 the court ordered the applicant to sub-
mit a number of documents and asked Professor P. to draw up the
additional report. In reply to two letters from the applicant it
reminded him that he had requested the additional report himself.
On 7 May 2002 the applicant submitted his observations, having
twice requested further time to do so. On 24 May 2002 he per-
sonally informed the court by telephone that he no longer
required the additional report and only wanted an assessment of
his pain, on the ground that he was suffering from neurosis
caused by the proceedings (Prozessneurose).

32. On 28 May 2002 the court declared inadmissible an appli-
cation for the judges to withdraw, which the applicant had lodged
on 23 March 2002.

33. On 29 May 2002 the court asked the applicant’s represen-
tatives for clarification as to the additional expert report. On 12
July 2002 they informed the court that their client no longer
wished the report to be produced.

34. On 1 August 2002 the President of the Regiona Court
asked to be sent the file in the applicant’s case.

35. On 16 September 2002 the court decided to appoint a
Professor X to draw up an expert report concerning in particular
the onset and cause of the pain suffered by the applicant. It also
requested the applicant to provide certain items of information.

36. On 7 October 2002 the applicant again applied for the
members of the court to withdraw. On 8 October 2002 he asked
for an extension of the time allowed for submitting the informa-
tion requested. On 22 October 2002 he objected to the expert who
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had been appointed, proposed another one (Dr J.), sought leave
to consult the file and applied for afurther extension of six weeks.
On 29 October 2002 the court invited him to submit reasons for
his objection to the expert, proposed other experts and gave him
until 20 December 2002 to produce the information requested.

37. On 12 November 2002 the applicant personally informed
the court by telephone that he was unable to inspect the file
because he had broken his arm. On 18 November 2002 the defen-
dant proposed an expert. The applicant expressed the view that
the expert proposed, not being a specialist in the field, was not
competent to carry out an assessment of his pain, and asked the
court to deliver a partial decision.

38. On 5 December 2002 Dr J. informed the court that he
would be unable to draw up areport before the end of 2003. On
the same day the court appointed Professor X as expert and dis-
missed the applicant’s reservations as to his professional creden-
tials. It pointed out that it was unable to give a partial decision.
The applicant objected that Professor X had aready acted as
expert, and requested that an “interdisciplinary” report be pro-
duced in addition to the report on his pain.

39. On 15 January 2003 the applicant applied for the report-
ing judge in his case to withdraw.

40. On 3 March 2003 the president of the division dealing
with the case held discussions with the parties' representatives
with a view to reaching a friendly settlement and scheduled a
hearing to that end for 10 March 2003. At the hearing the appli-
cant stated that he would not let Professor X examine him. The
president asked him to stop telephoning the judges dealing with
the case and stated that, with a view to speeding up the proceed-
ings, he would not be so willing in future to accept requests to
consult the file. On 2 May 2003 the court, in reply to a further
regquest by the applicant, informed him that he could consult the
file at the court’sregistry but that, to avoid delaysin dealing with
the case, the file would not be sent to the registry of the District
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Court in Stade, his place of residence.

41. On 16 May 2003 a division of the regiona court dis-
missed three applications by the applicant for the reporting judge
to withdraw.

42. On 4 June 2003 the applicant again sought leave to con-
sult the case file at the registry of the Stade District Court.

(d) Fourth phase: appointment of a new expert

43. On 11 June 2003, after learning that the applicant had
instituted disciplinary proceedings against Professor X, the court
appointed Professor W. to replace him as expert. On 25 June 2003
the applicant left amessage for the president of the division on his
answering machine, expressing his concerns about the choice of
expert. The applicant’s representatives also expressed reserva-
tions as to Professor W.'s credentials and proposed another
expert. The president of the division informed the parties that
Professor W. had stated that he was prepared to draw up the
report, and indicated that he was standing by his choice of expert
despite the applicant’s reservations about him.

44. On 16 September 2003 Hamburg-Eppendorf University
Hospital informed the court that the applicant’s medical examina-
tion was scheduled for 23 October 2003. On 29 September 2003
Professor W. returned the file to the court and asked it to relieve
him of his duties on the ground that the applicant had stated his
opposition to the production of the report and had contacted the
hospital’s legal department to tell them so. On the same day the
court sent the file back to Professor W., asking him to wait and
see whether the applicant kept his appointment for the medical
examination. On 29 October 2003 Professor W. informed the
court that he had been able to examine the applicant and asked
whether afurther expert assessment on pain therapy could be pro-
duced by a Professor Y. On 21 November 2003 the court ordered
afurther examination of the applicant by Professor Y.

45. On 9 December 2003 Professor W.’s report was received
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at the court. The president of the division informed the expert that
further explanations were necessary. On 26 February 2004 the
hospital informed the court that a Dr M., from its psychiatric
department, was prepared to examine the applicant. On 26 March
2004 Professor W. informed the court that he would be submitting
hisfinal conclusionsin collaboration with Dr M. The applicant’s
representatives proposed another expert who, in their opinion,
was better qualified to examine their client. On 24 May 2004 the
court eventually appointed a Dr W. as expert. Dr W. replied that
the case was a difficult and complex one requiring approximate-
ly 40 hours work and that he would not be able to submit the
report until October 2004. On 14 June 2004 the court decided to
ask the parties to pay advances on the fees for the production of
the expert report, but the applicant refused to do so. His repre-
sentatives objected to the decision of 14 June 2004 but paid the
advances as requested. On 28 June 2004 the court dismissed the
objection.

46. On 19 July 2004 the court, in reply to a request by the
applicant, decided not to supplement its decision of 16
September 2002 on the production of the expert report.

47. On 10 January 2005 Dr W.’s report was received at the
court. It was forwarded to the parties on 21 February 2005. On 8
March 2005 the applicant’s representatives requested an exami-
nation of their client by a different expert.

48. On 5 April 2005 the court’s registry asked to be sent the
file.

49. On 14 April 2005 the applicant submitted an expert report
he had himself commissioned from a Dr K.

(e) Fifth phase: the Regional Court’s judgment

50. On 6 October 2005 the court held a hearing at which
Professor W. gave evidence and Dr W. and Dr K. were present.

51. In ajudgment of 31 October 2005 the court awarded the
applicant a total of EUR 20, 451.68 for non-pecuniary damage.

89
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Taking into account the payments already made after the accident,
the defendant was required to pay the outstanding sum of EUR
12, 015.36 under this head and EUR 417.93 for loss of earnings.
The court dismissed the remainder of the applicant’s claim and
ordered him to pay 97% of his costs.

Relying on the expert reports ordered in the course of the pro-
ceedings, on the judgments of the Social Court of Appeal and on
various other expert reports and medical opinions produced in sep-
arate proceedings, the court outlined the injuries sustained by the
applicant in the accident and examined whether any other forms of
damage, such as chronic pain and mental disorders, were attrib-
utable to the accident as he claimed them to be. It concluded that
there was not a sufficiently established link between the accident
and most of the damage alleged. In assessing non-pecuniary dam-
age, the court had regard to the circumstances of the accident, the
subsequent conduct of the parties and the relevant case-law of the
Cdlle Court of Appedl. It pointed out that the length of the pro-
ceedings could be taken into account only in smal measure
because the defendant could not be held responsible for the fact
that the applicant had not brought his claim until seven years after
the accident, making it more difficult to adduce evidence, that he
had refused to allow the file from the proceedings in the Social
Court of Appeal to be used in evidence and that he had objected on
severa occasions to the choice of experts appointed.

52. The applicant subsequently applied to the Celle Court of
Appeal for legal aid in order to appeal against the judgment.

C. Proceedings concer ning the length of the proceedings
1. Proceedingsin the Federal Constitutional Court

(@) Thefirst set of proceedings

53. On 14 March 2001 the applicant lodged a constitutional
complaint with the Federal Constitutional Court, stating:

“The proceedings at first instance before the Hanover
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Regional Court in caseno. 20 O 186/89 have lasted since 1989
and have irreparably destroyed my existence.

| am lodging a constitutional complaint on account of an
infringement of Article 28 1andArticle 20 § 2 of the Basic Law
because the excessive length of the proceedingsis no longer com-
patible with the rule of law and | request the court to find abreach
of the law and of Article 839 of the Civil Codein that Article 139
of the Code of Civil Procedure has not been complied with.

Evidence: Hanover Regional Court, no. 20 O 186/89.
Information: no. 1 BvR 352/2000.

Please inform me if you need any other documents.”

On 23 March 2001 the Federal Constitutional Court requested
information on the state of the proceedings from the Regional
Court, which informed it on 22 May 2001 that it had scheduled
a hearing for 9 July 2001. On 22 June 2001 it sent the applicant
the Regional Court’s reply.

54. On 5 and 11 August 2001 the applicant filed additional
observations.

55. On 16 August 2001 the Federal Constitutional Court, sit-
ting as a pand of three judges, decided not to examine the appli-
cant’scomplaint (no. 1 BvR 1212/01). The decision, inwhich no
reasons were given, stated:

“The complaint is not accepted for adjudication. No appeal
lies against this decision.”

(b) Thesecond set of proceedings

56. On 26 May 2002 the applicant again complained to the
Federal Constitutional Court about the length of the proceedings.
His complaint, which referred to his previous one, was worded
as follows:

“1, theundersigned, Mr Surmeli, residing at ..., hereby lodge
a congtitutional complaint on account of a breach of the rule of
law (Rechtsstaatsprinzip) by the Hanover Regional Court (no. 20
O 186/89), because the proceedings in that court continue to be
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delayed.”

57. On 27 June 2002 the Federal Constitutional Court, sitting
asapanel of three judges, decided not to examine this new com-
plaint (no. 1 BVR 1068/02. In its decision it stated:

“Since the requirements of section 93a(2) of the Federal
Constitutional Court Act have not been satisfied, the constitu-
tional complaint cannot be accepted for adjudication. It does not
raise any issue of fundamental significance (grundsétzliche
Bedeutung). Nor is there any need to examine the complaint for
the purpose of safeguarding the constitutional rights which the
complainant allegesto have been infringed, sinceit doesnot have
sufficient prospects of success. The complaint lacks substance in
that it cannot be ascertained from the complainant’s observations
whether the length of the proceedings [in the Hanover Regiona
Court] has exceeded a reasonable time.

In accordance with the third sentence of section 93d(1) of the
Federal Constitutional Court Act, no further reasons for this deci-
sion are necessary. No appeal lies against the decision.”

58. On 27 July 2005 the registry of the Federal Constitutional
Court informed the applicant that it was not possible to reopen the
proceedings.

2. Action for damages against the Sate

59. On 23 May 2002 the applicant applied to the Hanover
Regional Court for legal aid in order to bring an action for dam-
ages against the State on account of the excessive length of the
proceedings in issue.

60. On 14 May 2003 the Regional Court refused his applica-
tion on the ground that the delaysin the proceedings had not been
attributable to the justice system but were due to the courts
excessive workload. It added that the applicant had not provided
sufficient details of the damage allegedly sustained.

61. On 21 July 2003 the Celle Court of Appea upheld that
decision, basing its conclusion, in particular, on the
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Government’s observations in the present case before the Third
Section of the Court, which the applicant had produced in the
proceedings before it.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. Federal Constitutional Court Act

62.The relevant provisions of the Federal Constitutional Court
Act (Bundesverfassungsgerichtsgesetz) of 12 December 1985, in
itsversion of 11 August 1993, read as follows:

Section 90

“1. Any person who claims that one of his basic rights or one
of hisrights under Article 20 8 4 and Articles 33, 38, 101, 103
and 104 of the Basic Law has been violated by public authority
may lodge a complaint of unconstitutionality with the Federal
Constitutional Couirt.

2. If lega action against the violation isadmissible [ zulassiq],
the complaint of unconstitutionality may not be lodged until all
remedies have been exhausted. However, the Federal
Constitutional Court may decide immediately on a complaint of
unconstitutionality lodged before all remedies have been exhaust-
ed if it is of general relevance or if recourse to other courts first
would entail a serious and unavoidable disadvantage for the com-
plainant ...”

Section 93a

“1. A complaint of unconstitutionality shall require accep-
tance prior to adecision.

2. Itisto be accepted

(a) if it raises a congtitutional issue of genera interest; or

(b) if this is advisable for securing the rights mentioned in
section 90(1); or also in the event that the denial of adecision on
the matter would entail a particularly serious disadvantage
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(besonders schwerer Nachteil) for the complainant.”

The third sentence of section 93d(1) provides that no reasons
need be given for a decision by a panel of three judges not to
accept a constitutional complaint for adjudication.

Section 95

“1. If the complaint of uncongtitutionality is upheld, the deci-
son shal state which provison of the Basic Law has been
infringed and by which act or omission. The Federal Constitutional
Court may at the same time declare that any repetition of the act or
omission complained of will infringe the Basic Law.

2. If a complaint of unconstitutionality against a decision is
upheld, the Federal Constitutional Court shall quash the decision
[and] in the cases contemplated in the first sentence of section
90(2) aboveit shall refer the matter back to a competent court ...”

B. Provisionson the State's liability

63. Article 34 of the Basic Law (Grundgesetz) provides:

“Where aperson, inthe exercise of apublic office entrusted to
him, breaches an official duty (Amtspflicht) towards a third party,
liability shall in principle rest with the State or the public authori-
ty in whose service the person is engaged. An action by the State
for indemnity shal remain possible in the event of intentional
wrongdoing or gross negligence. The possibility of bringing an
action for damages or indemnity in the ordinary civil courts shall
remain open.”

64. Article 839 of the Civil Code (Burgerliches Gesetzbuch)
provides:

“1. A public servant who wilfully or negligently commits a
breach of his official duties towards a third party shall afford
redress for any damage arising in consequence. If the public ser-
vant merely acted negligently, he may be held liable only if the
injured party is unable to obtain redress by other means.

2. A public servant who commits a breach of his officia
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duties when adjudicating on an action may not be held liable for
any damage sustained unless the breach of duty constitutes a
criminal offence. This provision shall not apply where the breach
of official duties consistsin arefusal to discharge a function or a
delay in performing it contrary to professional duty.

3. The obligation to afford redress shall not arise where the
injured party has wilfully or negligently omitted to avoid the
damage by means of alega remedy.”

By Article 253 of the Civil Code, in the version in force until
31 July 2002, compensation for non-pecuniary damage could
be awarded only if it was provided for by law. In this connection,
Article 847 8 1, which was in force until 31 July 2002, provid-
ed for compensation only in the event of physical injury or depri-
vation of liberty. The new Article 253 § 2 of the Civil Code, asin
force since 1 August 2002, has not introduced any amendments
relevant to the mattersin issue in the instant case.

C. Caselaw of the domestic courts concerning the length
of civil proceedings

1. Congtitutional complaint as a remedy for expediting pro-
ceedings

(@) General principles

65. According to the settled case-law of the Federal
Constitutional Court, Article 2 § 1 of the Basic Law, in con-
junction with the principle of the rule of law as enshrined in
Article 20 § 3 of the Basic Law, guarantees effective protection
by the law. The rule of law dictates that, in the interests of legal
certainty, legal disputes must be settled within a reasonable time
(angemessene Zeit). In view of the variety of types of proceed-
ings, there are no absolute criteria for determining the point at
which the length of proceedings becomes excessive. Regard must
be had to all the circumstances of the case, what is at stake for
the parties, the complexity of the case and the conduct of the par-
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ties and any other persons (experts or others) acting independent-
ly of the court. The longer the proceedings as a whole or at one
particular level of jurisdiction, the more pressing the obligation
on the court to take steps to expedite or conclude them (see,
among other authorities, the decisions of 20 April 1982, no. 2
BvL 26/81, published inthe Reports of Judgments and Decisions
of the Federal Constitutional Court, volume 60, p. 253 (at p.
269), and of 2 March 1993, no. 1 BvR 249/92, Reports, volume
88, p. 118 (at p. 124)).

(b) Consequences of a finding that the length of proceed-
ingsisunreasonable

(i) Finding of an infringement

66. Where the Federal Constitutional Court considers that the
length of pending proceedings has been excessive, it holds that
there has been an infringement of the Basic Law and requests the
court dealing with the case to expedite or conclude the proceed-
ings.

For example, in its decision of 20 July 2000 (no. 1 BVR
352/00 — see Grésser v. Germany (dec.), no. 66491/00, 16
September 2004), concerning the length of proceedings that had
lasted 26 years, it held:

“... In view of the exceptional fact that the proceedings had
already lasted 15 years by the time the case reached the Court of
Appeal, that court should not simply have treated it as an ordi-
nary complex case. On the contrary, it should have ... used all
available means to expedite the proceedings. If necessary, it
should also have sought ways of lightening its own workload.

Itisnot for the Federal Constitutional Court to order the courts
to take specific measures to expedite proceedings, that being a
matter for assessment by the court dealing with the case. The
decision [as to the measures required] cannot be taken in the
abstract but must have regard to the specific circumstances of the
case and to the reasons for the length of the proceedings. The fact
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that the Court of Appeal was dependent on the collaboration of an
expert in the instant case was not an obstacle to expediting the
proceedings. By way of example, when selecting the expert the
Court of Appeal should have taken account of the particular need
to speed up its examination of the case and, to the extent that it
had a choice between severa similarly qualified experts, should
have attached decisive weight to the time that appeared necessary
to draw up the expert report. The court must keep track of the pro-
duction of the report by setting deadlines. If there are any matters
requiring the involvement of several experts, organisational
arrangements calculated to allow the experts to work simultane-
ously, such as making a copy of the file, should be made wher-
ever possible.

... Thelegal analysis of the case and the assessment of the evi-
dence relevant for establishing the facts are tasks entrusted to the
judges. A review of their findings is only possible in the context
of an appeal. In the absence of any specific evidenceit is not nec-
essary to assess whether the Federal Constitutional Court may
intervene at an earlier stage of the proceedings in exceptional
cases, for example where the court’s manner of proceeding is
arbitrary in that it is not based on any objective reasons. ...

Seeing that the Court of Appeal has not yet given judgment,
the Federal Constitutional Court must confine itself (muss sich
beschranken) to a finding of unconstitutionality pursuant to sec-
tion 95(1) of the Federa Constitutional Court Act. The Court of
Appeal isnow required, inthelight of the above findings, to take
effective steps to ensure that the proceedings can be expedited and
concluded as quickly as possible. ...”

Similar reasoning was adopted in decisions of 17 November
1999 (no. 1 BVR 1708/99), concerning civil proceedings that
had lasted fifteen years, and 6 May 1997 (no. 1 BvR 711/96),
concerning a case that had been pending before a family court for
six and a half years.

Initsdecision of 6 December 2004 (no. 1 BvR 1977/04), con-
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cerning civil proceedings pending in the Frankfurt am Main
Regional Court since 1989, the Federa Constitutional Court
reached the following conclusions:

“In view of the exceptional amount of time the proceedings
have aready taken, the Regional Court can no longer simply treat
this as an ordinary complex case. The longer the proceedings, the
more pressing the obligation on the court to seek to expedite and
conclude them. In such circumstances, the court is obliged to take
all steps available to it to speed up the proceedings. Where neces-
sary, the reporting judge must ask to be relieved of other duties
within the court ...

In accordance with section 95(1) of the Federal Constitutional
Court Act, the Federal Constitutional Court is confined to mak-
ing afinding of unconstitutionality [of the length of the proceed-
ings]. The Regiona Court is now required, in the light of the
above findings, to take effective steps to ensure that the proceed-
ings can be concluded promptly.”

(i) Decisions in which constitutional complaints have been
dismissed

67. In certain decisions the Federal Constitutional Court,
while declining to examine a constitutional complaint lodged with
it, hasgiven particular indications to the court complained of. For
example, inadecision of 18 January 2000 (no. 1 BvR 2115/98,
unreported) it requested the regiona court concerned to expedite
the proceedings, which had been pending for almost nine years,
and to give a final decision promptly (see Herbolzheimer v.
Germany, no. 57249/00, § 38, 31 July 2003). Similar reasoning
was adopted in a decision of 26 April 1999 (no. 1 BvR 467/99)
concerning the length of civil proceedings lasting seven years at
one level of jurisdiction, and in adecision of 27 July 2004 (no. 1
BVR 1196/04) concerning civil proceedings that had been pending
for three years, in which the Federal Constitutional Court stated
that it was assuming that the hearing scheduled for the end of 2004
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would be held on the appointed date.

In adecision of 15 December 2003 (no. 1 BvR 1345/03), con-
cerning proceedings which had been pending in the
Administrative Court for two years but in which the complainant
had reason to believe that his case would not be dealt with until
late 2005, the Federal Constitutional Court observed that,
according to what was at stake for the parties, a case could call
for priority treatment and an exemption from the rule on examin-
ing applications in the order in which they were lodged.

(iii) Remittal of a case to the appropriate court

68. In a number of cases the Federa Constitutional Court,
after finding the length of proceedings to be unconstitutional, has
set aside the appellate court’s refusal to grant the complainant’s
reguest to expedite the proceedings and has remitted the case to
the same court.

For example, in adecision of 11 December 2000 (no. 1 BvR
661/00) it set aside ajudgment in which a court of appea had dis-
missed a special complaint alleging inaction on the part of afam-
ily court, and remitted the case to the court of appeal on the
ground that there had been a violation of the right to a decision
within areasonable time and that it was not inconceivable that the
court of appeal might have reached a different conclusion if it had
taken account of the length of the proceedings. The same reasons
were given in a decision of 25 November 2003 (no. 1 BvR
834/03). Similar findings were reached in decisions of 14
October 2003 (no. 1 BvR 901/03), concerning a period of five
and a half years for an application for legal aid, and 28 August
2000 (no. 1 BvR 2328/96), concerning administrative proceed-
ings that had been pending for ten years.

In case no. 1 BvR 383/00 (decision of 26 March 2001), con-
cerning a constitutional complaint about the length of proceed-
ings that had ended, the Labour Court of Appeal had taken eigh-
teen months to draft its judgment and the Federal Labour Court
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had considered that, notwithstanding the fact that, by law, judg-
ments were to be drafted within a period of five months from the
date on which they were delivered in public, there were no
grounds for alowing the appeal on points of law in the case
before it. The Federal Constitutional Court, holding that there
had been an infringement of the Basic Law, considered that such
cases could be referred to it as soon as the five-month period had
elapsed and remitted the case to a different division of the Labour
Court of Appeal. Similar reasoning was adopted in a decision of
27 April 2005 (no. 1 BvR 2674/04).

(iv) Other consequences

69. In some cases complainants have declared their constitu-
tional complaint to have lost its purpose where, after the com-
plaint has been lodged, the court in question has taken action by
scheduling a hearing or giving a decision. In such cases the
Federal Constitutional Court has merely had to rule on costs.

In case no. 2 BVR 2189/99 (decision of 26 May 2000) the tax
court before which proceedings had been pending for eight years
held a hearing after the applicant had complained to the Federd
Constitutional Court of their excessive length. He consequently with-
drew his complaint and was refunded thelegal costsincurred in lodg-
ingitinsofar asit related to the length of the proceedings. However,
in so far as he had challenged statutory provisions, he was required
to await the outcome of the proceedingsin the tax court. Similar rea-
soning was adopted in case no. 1 BvR 165/01 (decision of 4 July
2001), concerning proceedingsin the socia courts.

2. Special complaint in respect of inaction as a remedy for
expediting proceedings

(a) Case-law of the Federal Constitutional Court
70. Inadecision of 30 April 2003 (no. 1 PBvU 1/02), adopted
by a mgjority of ten votesto six, the Federa Constitutional Court,
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sitting as afull court, caled upon the legislature to create a reme-
dy in respect of infringements of the right to be heard by a court.
The final part of the decision contains the following passage:

“To redress certain deficiencies in the system of judicial pro-
tection, the courts have allowed the creation of specia remedies
partly outside the scope of written law. These remedies do not sat-
isfy the requirements of constitutional law regarding the trans-
parency of legal remedies (Rechtsmittelklarheit). Remedies must
be provided for in the written legal order and the conditions for
their use must be visible to citizens.”

In the Federal Constitutional Court’sview, the principle of the
transparency of legal remedies resulted from the principle of legal
certainty (Rechtssicherheit), which was an integral part of the
rule of law. Citizens had to be in a position to assess whether a
remedy could be used and, if so, under what conditions.

“The current system of special remedies in respect of viola
tions of the right to be heard by a court does not comply with this
principle of transparency. Doubts thus exist as to whether a spe-
cia remedy hasto be used first or whether a complaint should be
lodged immediately with the Federal Constitutional Court. To
avoid forfeiting their rights of appeal, litigants often avail them-
selves of both remedies at the same time. Such constraints pro-
vide aclear illustration of the shortcomings of special remediesin
terms of the rule of law. At the same time they create an unneces-
sary burden for citizens and the courts.

The shortcomings referred to above preclude the Federal
Constitutional Court from making the admissibility of a constitu-
tional complaint contingent on the use of such special remedies.
They are not among the remedies that must be used for the pur-
poses of the first sentence of section 90(2) of the Federal
Constitutional Court Act. In so far as such an approach has hith-
erto been adopted by the Federal Constitutional Court, it can no
longer be pursued. ...”

In a decision of 19 January 2004 (no. 2 BvR 1904/03) the
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Federal Constitutional Court nevertheless declined to examine a
constitutional complaint by a prisoner concerning the length of
proceedings before a court responsible for the execution of sen-
tences, holding that the complainant should first have lodged a
complaint aleging inaction. After observing that some courts
accepted such aremedy only where the lack of activity could be
deemed to amount to a fina regjection of the initial application,
the Federal Constitutional Court pointed out that other courts
applied less stringent criteria. It concluded:

“This remedy was not bound to fail in advance. The com-
plainant could have been expected to attempt it. He should first
have sought judicial protection from the appropriate courts, even
if the admissibility of a remedy was the subject of dispute in the
case-law and among legal writers and there was consequently
some doubt as to whether the court in question would accept it or
not.”

In case no. 2 BvR 1610/03 (decision of 29 March 2005) the
division of the Hamburg Regional Court responsible for super-
vising the execution of sentences had remained inactive despite
several requests to expedite the proceedings and despite a deci-
sion in which the Hamburg Court of Appea had held that their
length was unlawful. The Federal Constitutional Court declared
the constitutional complaint admissible in so far as it concerned
the court’s inaction but dismissed it in so far as it concerned the
impossibility for the Court of Appeal to give aruling in place of
the Regional Court in order to put an end to the lack of activity.
The Regional Court’s persistent inaction did not show that the
legislative framework failed to satisfy the requirements of Article
19 § 4 of the Basic Law. Besides the possibility of a finding by
the appellate court that such inaction was unlawful, there were
other remedies for restoring the proper administration of justice,
namely an appeal to a higher authority and an action for damages
against the State.

(b) Case-law of the civil courts

PelwweHna EBponeickoro cyoa no npasam 4yenoBeka

71. The specia remedy of a complaint alleging inaction
(ausserordentliche Untatigkeitsbeschwerde) has been recognised
according to varying criteria by a number of courts of appeal.
While some have accepted it where there have been significant
delays, others have limited its application to cases in which the
court’s inactivity cannot be objectively justified and amounts to a
denia of justice. Decisions falling into the latter category include
those delivered by the Celle Court of Appeal on 17 March 1975
(no. 7W 22/75, in which the remedy was found to be admissible
only if the court’s decision amounted to a denia of justice) and 5
March 1985 (no. 2 W 16/85, in which the remedy was found to
be admissible in respect of an unjustified delay by the lower court
in dealing with an application for legal aid). The Federal Court of
Justice, for itspart, hasto date |eft open the question whether, in
exceptional cases and with due regard to congtitutional law, aspe-
cia complaint may be allowed in respect of arbitrary inaction that
could be construed as a denia of justice on the part of a lower
court (see the decisions of 21 November 1994 (no. AnwZ (B)
41/94) and 13 January 2003 (no. VI ZB 74/02)).

72. The Government have cited severa decisions in which a
court of appeal has allowed a special complaint alleging inaction
and has called on the lower court to continue its examination of
the case (decisions of the Cologne Court of Appeal (23 June
1981, no. 4 WF 93/81), the Hamburg Court of Appea (3 May
1989, no. 2 UF 24/89), the Saarbriicken Court of Appeal (18
April 1997, no. 8 W 279/96) and the Bamberg Court of Appea
(20 February 2003, no. 7 WF 35/03)) or have referred the case
back to it (the Zweibriicken Court of Appea’s decision of 15
November 2004 (no. 4 W 155/04)). More recent decisions
have clarified the consequences of a complaint alleging inaction.
For example, in two decisions of 24 July 2003 (nos. 16 WF
50/03 et 51/03) the Karlsruhe Court of Appeal alowed such a
remedy not only where there had been unjustifiable inactivity
amounting to a denial of justice, but also where the delay com-
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plained of was likely to be prejudicia to a parent claiming
parental responsibility, or to the child’s well-being. It observed
that it could not take the place of the family court, even if this
was the most efficient manner of proceeding. Nor could it impose
a procedural timetable on the lower court, since unforeseen cir-
cumstances might arise. The action it could take was limited to
calling on the court to expedite the proceedings as much as pos-
sible. However, to give more substance to its order, it set the
court deadlines for dealing with an objection to an expert, for
giving the expert six weeks in which to produce his report or,
otherwise, appointing a new one, for interviewing the parents
and child and for arranging a hearing. The Naumburg Court of
Appeal delivered a similar decision on the same subject on 20
December 2004 (no. 14 WF 234/04). In other cases courts of
appeal have given decisions in place of the lower courts on
account of the delays observed and in so far asthe case was ready
for decision (decisions of the Zweibrticken Court of Appeal (10
September 2002, no. 4 W 65/02), the Naumburg Court of
Appea (19 July 2004, no. 14 WF 38/04) and the Cologne
Labour Court of Appea (9 June 2004, no. 3 Ta 185/04)).

3. Action for damages as a remedy

(a) Case-law of the Federal Constitutional Court

73. The Government have not produced any decisions of the
Federal Constitutional Court on this subject.

In adecision of 26 February 1999 (no. 1 BvR 2142/97, unre-
ported — see Mianowicz v. Germany, no. 42505/98, § 40, 18
October 2001) the Federal Constitutional Court refused to examine
a constitutional complaint on the following grounds, inter alia:

“... The congtitutional complaint isinadmissiblein so far asthe
complainant is asking the Federal Constitutional Court to award
him damages for the excessive length of the proceedingsin issue.
If a complainant seeks compensation for pecuniary or non-pecu-
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niary damage sustained by him as a result of an infringement of
his fundamental rights, he must first exhaust the remedies avail-
able in the civil courts. It is for those courts to assess, where
appropriate, the extent to which the provisions on the State's lia-
bility (Article 34 of the Basic Law) and those deriving from the
European Convention on Human Rights as incorporated in
domestic law form a basis for awarding compensation for the
excessive length of proceedings ...”

In a decision of 12 March 2004 (no. 1 BvR 1870/01, unre-
ported) the Federal Constitutional Court confirmed that position:

“In so far as the constitutional complaint concerns the Labour
Court of Appeal’s decison of 18 May 2001 and that court’s
alleged inaction, it has become inadmissible because the Court of
Appeal has in the meantime given judgment.

The complainant is not entitled to seek an ex post facto find-
ing of a violation of the Basic Law on account of the excessive
length of the proceedings. There is no statutory basis in constitu-
tional law for applying to have a court decision set aside because
of the excessive length of the proceedings, or for seeking dam-
ages on that account. Setting aside the Labour Court of Appea’s
judgment of 3 December 2002 would not remedy the violation of
the Basic Law resulting from the excessive length of the pro-
ceedings but would simply delay them further ...”

(b) Case-law of thecivil courts

74. The Government cited ajudgment delivered by the Munich
| Regional Court on 12 January 2005 (no. 9 O 17286/03). The case
concerned an action for damagesin which the claimant alleged that
the Bavaria Administrative Court of Appea had remained inactive
for a period of four years and seven months. He had lodged a spe-
cia complaint with the Federal Administrative Court alleging inac-
tion on that account. Shortly afterwards, the Administrative Court
of Appeal made an interlocutory order in the proceedings, with the
result that the complainant informed the Federal Administrative
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Court that his complaint alleging inaction had lost its purpose and
that his claim now related solely to the reimbursement of hislega
fees. The president of a divison of the Federal Administrative
Court replied that as no official proceedings had been instituted
before it — the complaint aleging inaction being a specia remedy
— it was unnecessary to rule on the question of costs. The Regional
Court granted the claimant approximately EUR 1, 400 in damages
for the legal fees incurred within the limits of the applicable rates.
The court further noted that the claimant had satisfied the condi-
tionsin Article 839 § 3 of the Civil Code by having appeded to a
higher authority before bringing his action before it.

The Karlsruhe Regional Court, however, awarded compensa-
tion in adecision of 9 November 2001 (no. 3 O 192/01) for dam-
age sustained as a result of the length of proceedings in the
Saarland Court of Appeal after the Federal Constitutional Court
had found their length to be unlawful (decision of 20 July 2000,
no. 1 BvR 352/00 — see paragraph 66 above). It pointed out that
State liability was not precluded by the “judicia privilege’
enshrined in the first sentence of Article 839 § 2 of the Civil
Code, sincethat rule did not apply in the event of inaction on the
court’s part. The decision has not become final (see the Court’s
decision in Grasser, cited above).

THE LAW
I. THE GOVERNMENT’SPRELIMINARY OBJECTION

75. The Government objected that domestic remedies had not
been exhausted in respect of the complaint under Article 6 8 1 of
the Convention. Firstly, the applicant had not yet applied to the
Federal Constitutional Court at the time of his application to the
Court; secondly, he had not made avalid application to the Federal
Congtitutional Court. His constitutional complaints had been inad-
missible as they had not contained sufficient grounds. Neither his
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initial observations of 14 March 2001, amounting to eight lines,
nor his additional observations of 5 and 11 August 2001 had
allowed the Federal Constitutional Court to assess whether the
length of the proceedingsin the Regional Court had been excessive.
The same was true of his second constitutional complaint.

76. The applicant asserted that his complaints had contained
sufficient grounds. The conditions applied by the Federal
Constitutional Court with regard to the statement of grounds were
excessively forma and impossible to satisfy without legal assis-
tance. However, the applicant had not had sufficient financial
resources to instruct a lawyer. The Federal Constitutional Court
had, moreover, contacted the Regional Court for information on
the state of the proceedings and had therefore been perfectly
aware of the subject matter of the constitutional complaint.

77. The Court notes that there are two limbs to the
Government’s objection of failure to exhaust domestic remedies.
However, it is unnecessary to rule on either of them if it is found
that, asthe applicant maintained, acongtitutional complaint to the
Federa Constitutional Court was in any event bound to fail asit is
not a remedy capable of affording redress for his complaint under
Article 6 8§ 1 of the Convention.

78. The Court observesthat inits admissibility decision in the
present case the Chamber joined to the merits the objection that
domestic remedies had not been exhausted, on the ground that
the question was closely linked to that of the existence of an
effective remedy within the meaning of Article 13 of the
Convention. It will therefore examine the Government’s objec-
tion under that Article, having regard to the close affinity
between Article 35 § 1 and Article 13 of the Convention (see
Kudia v. Poland [GC], no. 30210/96, § 152, ECHR 2000-XI).

II. ALLEGED VIOLATION OF ARTICLE 13
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79. The applicant complained of the lack of any remedies in
the German legal system enabling him to complain of the length
of the proceedings in the Hanover Regional Court. He aleged a
violation of Article 13 of the Convention, which provides:

“Everyone whose rights and freedoms as set forth in [the]
Convention are violated shall have an effective remedy before a
national authority notwithstanding that the violation has been
committed by persons acting in an officia capacity.”

A. Theparties submissions

1. The Government

80. The Government asserted that the applicant had had four
remedies available in respect of the length of the proceedings in
the Regional Court: a constitutional complaint, an appeal to a
higher authority, a special complaint alleging inaction and an
action for damages.

(a) Constitutional complaint

81. The Government observed that the Court had held that a
constitutional complaint to the Federal Constitutional Court was
aremedy that had to be used for the purposes of Article 35 § 1 of
the Convention where a complaint concerned a court’s inaction or
the length of civil proceedings (they cited Thieme v. Germany
(dec.), no. 38365/97, 15 November 2001, and Teuschler v.
Germany (dec.), no. 7636/99, 4 October 2001).

82. They pointed out that according to the settled case-law of the
Federal Congtitutional Court, Article 2 § 1 of the Basic Law taken
together with Article 20 8§ 3 guaranteed the right to have legal dis-
putes settled within areasonable time. In view of the variety of types
of proceedings, there were no absolute criteria for determining the
point a which the length of proceedings became excessive.
Consideration had to be given to dl the circumstances of the case,
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what was at stake for the parties, the complexity of the case and the
conduct of the parties and of any other person, such as an expert,
who acted independently of the court. The longer the proceedings as
awhole or a one particular leve of jurisdiction, the more pressing
the obligation on the court to take stepsto expedite or conclude them.

83. Asto the means by which the Federa Congtitutional Court
was able to influence the length of pending proceedings, the
Government admitted that that court generaly confined itself, in
accordance with section 95(1) of the Federal Constitutional Court
Act, to holding that there had been an infringement of the Basic
Law. However, it not only requested the court dealing with the case
to expedite or conclude the proceedings (here they cited the decision
of 17 November 1999 referred to in paragraph 66 above) but also
gave indications as to how the proceedings could be expedited, as
was evidenced by its decision of 20 July 2000 (ibid.). By virtue of
section 31(1) of the Federal Constitutional Court Act, its decisions
were binding on all domestic courts and authorities and did not con-
cern only the courtsthat had dealt with the proceedings to which the
constitutional complaint related and the partiesto them. The Federa
Condtitutional Court could aso proceed in this manner even where
it declared the constitutional complaint inadmissible (they cited the
decision of 27 July 2004 referred to in paragraph 67 above).

84. Furthermore, the mere fact that notice of a constitutional
complaint satisfying the admissibility criteria was given to the
Federal Government or the government of the Land in which the
court in question was situated had the effect of speeding up the
proceedings. Similarly, there were cases in which complainants
had declared that their constitutional complaint had lost its pur-
pose as aresult of a procedural step taken in the meantime by the
court concerned, the costs of bringing the complaint being borne
by the State (they cited the decision of 26 May 2000 referred to
in paragraph 69 above). Furthermore, the fact that the Federal
Constitutional Court’s decisions were often published and dis-
cussed in the legal press exerted additional pressure on the courts
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concerned.

85. Lastly, contrary to what the applicant maintained, the
Federal Constitutional Court had urged the legislature to create a
statutory remedy only in respect of a violation of the right to be
heard by a court, without addressing the question whether it was
also necessary to introduce a remedy in respect of the excessive
length of proceedings.

86. At the hearing the Government requested the Court, inthe
event of its finding that a constitutional complaint was not an
effective remedy within the meaning of Article 13, to hold that it
was nevertheless aremedy that had to be used for the purposes of
the exhaustion requirement in Article 35 8§ 1. Otherwise, the
Court would be leaving the way open for litigants to complain to
it directly about the length of domestic proceedings without first
having to go through the Federal Constitutional Court, which
performed a filter function in that regard. That neither could nor
should be the aim of Article 13 and such a finding would lead to
an increase in the number of cases before the Court.

(b) Appeal to a higher authority

87. The Government observed that under section 26(2) of the
German Judges Act (Deutsches Richtergesetz) it was possible to
expedite pending proceedings by means of an appeal to a higher
authority.

(c) Special complaint alleging inaction

88. The Government submitted that whileit wastrue that a spe-
cia complaint aleging inaction had no statutory basis in German
law, it was nevertheless recognised by alarge number of courts of
appeal. It was for the complainant to show that a court had been
responsible for an unjustifiable delay in the proceedings amounting
to adenia of justice. In such cases the court of appeal could order
the resumption of the proceedings. Refusal by the judge in question
to comply with the order could constitute grounds for arequest that
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he or she withdraw. In some cases the court of appeal had taken
over the examination of the case itself and had given aruling in
place of the lower court responsible for the Slow pace of the pro-
ceedings. The Government conceded that to date the Federal Court
of Justice had left open the question whether a complaint alleging
inaction should be recognised and that no decisions had been given
on the subject by the Celle Court of Appeal, whichwould have had
jurisdiction had the applicant lodged such a complaint on account
of the length of the proceedings in the Regional Court.

(d) Action for damages

89. The Government argued that it was possible to obtain dam-
agesfor the excessive length of proceedings by means of an action to
establish the State's liability. Where delays amounted to a breach of
ajudge’sofficial duties, there could be an entitlement to compensa-
tion for the damage sustained. This was so where the judge wrong-
fully refused to conduct proceedings or delayed them, particularly in
the event of a total lack of activity. On account of the principle of
judicid independence, the entitlement generaly applied only in
cases of flagrant abuse (krasse Missbrauchsfélle). Compensation
could be awarded for non-pecuniary damage where, for example, a
person’s physica well-being or health had been harmed. It was for
the civil courtsto rule on the award of compensation, there being no
need for a prior finding by the Federal Congtitutional Court that the
length of the proceedings was uncongtitutional. The Government
cited arecent decision delivered by the Munich Regiona Court on 12
January 2005 (see paragraph 74 above) in which the claimant had
been refunded the legal costs necessarily incurred in lodging a com-
plaint about the excessive length of proceedings before an adminis-
trative court of appeal. They further noted that the proceedings
brought by the gpplicant in the Hanover Regiona Court in 2002 had
not concerned the State’s liability for the excessive length of the pro-
ceedings but solely an application for legal aid.

(e) Creation of a new remedy
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90. While asserting that existing remedies satisfied the
requirements of Article 13 of the Convention, the Government
informed the Court of abill to introduce a remedy in the form of
a complaint alleging inaction, along the lines of the Austrian
model. This remedy would make it possible to lodge a complaint
about the unjustified length of proceedings with the court con-
cerned. If the court did not take the necessary steps to expedite the
proceedings, the appellate court would be able to set it an appro-
priate deadline for taking such steps.

91. At the hearing the Government conceded that the current
position in the German legal system was not satisfactory. At present,
complaints about the excessive length of civil proceedings could not
be lodged with the appellate courts, which were closer to the pro-
ceedings both geographically and in terms of their subject matter,
but had to be raised before the Federal Congtitutional Court, whose
primary task was to rule on important issues of congtitutional law.
The Government insisted, however, that they did not consider that
state of affairsto constitute a human-rights violation.

2. The applicant

92. The applicant asserted that none of the remedies advocat-
ed by the Government would in practice have made it possible to
expedite the proceedings in the Regiona Couirt.

93. With regard to the remedy of a constitutional complaint, the
applicant submitted that the Federal Constitutional Court did not
have the means to ensure that pending civil proceedings were effec-
tively expedited. It was limited to declaring their length unconstitu-
tional, afinding that, in view of the principle of judicial indepen-
dence, had no effect on the court concerned. The binding nature of
decisions of the Federal Congtitutional Court related only to the
gpplication and interpretation of the law and not to the manner in
which proceedings should be conducted. The pressure alegedly
exerted by publication of a decision finding a breach of the right to
a hearing within a reasonable time was insufficient and purely a
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matter of speculation, and could not in any event be serioudy taken
into consideration in examining the effectiveness of a constitutional
complaint. Such published decisions, moreover, had had no impact
on the conduct of the proceedingsin the Regiona Court in his case.
For a remedy to be considered effective, it had to be capable of
improving the position of the person concerned, for example by set-
ting deadlines, as was possible under section 91 of the Austrian
Courts Act (Gerichtsorganisationsgesetz). Such a system made it
easier for litigants to prove, where the deadline was not met, that
the court had delayed the proceedings and to obtain compensation.

94. Asregards an appeal to a higher authority, the applicant
submitted that that remedy did not satisfy the criteria of effec-
tiveness for the purposes of Article 13 of the Convention.

95. Asregards the remedy of a special complaint aleging inac-
tion, the applicant observed that it had no statutory basisin domes-
tic law and had been recognised only by certain courts of appeal, the
Celle Court of Apped not being among them. It accordingly could
not be regarded as effective within the meaning of Article 13 of the
Convention. Even supposing that such a remedy was capable of
affording redress for the excessive length of proceedings, it should
a the very least be available in aconsistent manner at nationa level.
However, the Federa Court of Justice, the supreme judicial body
responsible for ensuring consistency of case-law at federal leve,
had accepted it only in the event of aflagrant denia of justice. The
applicant inferred from this that such a remedy did not have any
prospect of succeeding unless there had been atota lack of activity
on the part of the court in question. In his case, however, the
Regional Court had taken a whole succession of procedura deci-
sions, which were precisely what had caused the delays. The prin-
ciple of judicia independence likewise generaly congtituted an
obstacle to the intervention of a higher court in pending proceed-
ings. Furthermore, the three decisions cited by the Government in
which courts of appeal had taken over the examination of the case
because of the excessive length of the proceedingsin the lower court
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were recent and two of them had concerned family law, afield in
which particular diligence and promptness were called for.

96. Asregardstheremedy of an action for damages, the appli-
cant pointed out that he had applied to the Hanover Regional Court
for legal aid with a view to suing the Land of Lower Saxony on
account of the delays that had occurred. In view of hisinsufficient
financia resources and the requirement for him to be represented
by counsel, he had not been able to bring an action directly against
the State but had first had to apply for legal aid. His application
had been refused at first instance and subsequently by the Celle
Court of Appeal on the grounds that there had been no unjustified
delays in the proceedings and that he had not provided sufficient
details of the damage he had allegedly sustained. The applicant
submitted in conclusion that this remedy was ineffective because
the courts concerned had taken fourteen monthsto rule on the mat-
ter. Furthermore, it would at best have resulted in a finding that
the State was liable, without expediting the proceedings. In any
event, the civil courts could not award any compensation for non-
pecuniary damage but only for pecuniary damage.

B. The Court’s assessment

1. General principles

97. Under Article 1 of the Convention, which provides that
“[t]he High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Section | of
[the] Convention”, the primary responsibility for implementing
and enforcing the rights and freedoms guaranteed by the
Convention is laid on the nationa authorities. The machinery of
complaint to the Court is thus subsidiary to national systems safe-
guarding human rights. This subsidiary character is articulated in
Article 13 and Article 35 8 1 of the Convention (see Scordino v.
Italy (no. 1) [GC], no. 36813/97, § 140, ECHR 2006-..., and
Cocchiarellav. Italy [GC], no. 64886/01, § 38, ECHR 2006-...).

98. Article 13 of the Convention guarantees the availability at
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national level of a remedy to enforce the substance of the
Convention rights and freedomsin whatever form they may happen
to be secured in the domestic legal order. The effect of Article 13is
thus to require the provision of a domestic remedy to deal with the
substance of an “arguable complaint” under the Convention and to
grant appropriate relief. The effectiveness of a remedy within the
meaning of Article 13 does not depend on the certainty of a
favourable outcome for the applicant. Also, even if asingle reme-
dy does not by itself entirely satisfy the requirements of Article 13,
the aggregate of remedies provided for under domestic law may do
0. It is therefore necessary to determine in each case whether the
means available to litigants in domestic law are “effective” in the
sense either of preventing the aleged violation or its continuation,
or of providing adequate redress for any violation that has already
occurred (see KudPa, cited above, 88 157-58).

99. Remedies available to alitigant at domestic leve for rais-
ing a complaint about the length of proceedings are “effective’
within the meaning of Article 13 of the Convention if they prevent
the aleged violation or its continuation, or provide adequate
redress for any violation that has aready occurred. A remedy is
therefore effectiveif it can be used either to expedite a decision by
the courts dealing with the case, or to provide the litigant with
adequate redress for delays that have aready occurred (see Mifsud
v. France (dec.) [GC], no. 57220/00, § 17, ECHR 2002 VIlII).

100. However, asthe Court has recently emphasised, the best
solution in absolute terms is indisputably, as in many spheres,
prevention. Where the judicia system is deficient with regard to
the reasonable-time requirement in Article 6 8 1 of the
Convention, a remedy designed to expedite the proceedings in
order to prevent them from becoming excessively lengthy is the
most effective solution. Such a remedy offers an undeniable
advantage over a remedy affording only compensation since it
also prevents a finding of successive violations in respect of the
same set of proceedings and does not merely repair the breach a
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posteriori, as does a compensatory remedy. Some States have
understood the situation perfectly by choosing to combine two
types of remedy, one designed to expedite the proceedings and
the other to afford compensation (see Scordino, cited above, 88
183 and 186, and Cocchiarella, cited above, 88 74 and 77).
101. Where a domestic legal system has made provision for
bringing an action against the State, the Court has pointed out
that such an action must remain an effective, sufficient and acces-
sible remedy in respect of the excessive length of judicia pro-
ceedings and that its sufficiency may be affected by excessive
delays and depend on the level of compensation (see Paulino
Tomas v. Portugal (dec.), no. 58698/00, ECHR 2003 VIII, and
Doranv. Ireland, no. 50389/99, § 57, ECHR 2003 X).

2. Application of these principles in the instant case

102. The Court considers, without anticipating the examina-
tion of whether the reasonable-time requirement in Article 6 § 1 of
the Convention was complied with, that the applicant’s complaint
concerning the length of the proceedings in the Regional Court is
on its face “arguable’, seeing that the proceedings in issue have
lasted more than sixteen years (see, mutatis mutandis, Oneryyldyz
v. Turkey [GC], no. 48939/99, § 151, ECHR 2004 Xl). This
complaint has, moreover, been declared admissible by the
Chamber.

(a) Constitutional complaint

103. The Court observes that, having regard to the Federal
Constitutional Court’s case-law acknowledging the existence of a
constitutional right to expeditious proceedings (see the
Commission’s decisions in X v. Germany, no. 8499/79, 7
October 1980, Decisionsand Reports (DR) 21, p. 176, and Reisz
v. Germany, no. 32013/96, 20 October 1997, DR 91-A, p. 53,
which refer to Konig v. Germany, judgment of 28 June 1978,
SeriesA no. 27, pp. 21-22, 88 61 and 64), the Convention insti-
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tutions have previously taken the view that a constitutional com-
plaint to the Federal Constitutional Court was an effective reme-
dy in respect of complaints concerning the length of proceedings
(see the Commission’s decisions in X v. Germany, cited above;
W. v. Germany, no. 10785/84, 18 July 1986, DR 48, p. 102
and Reisz, cited above; and aso the Court’s decisions in
Teuschler and Thieme, both cited above).

104. However, inthelight of the continuing accumulation of
applications in which the only or the principal allegation was that
of a failure to ensure a hearing within a reasonable time, in
breach of Article 6 § 1, the Court adopted a different approach
in the Kudia case (cited above, 88 148-49), in which it drew
attention to the important danger that existed for the rule of law
within national legal orders when excessive delays in the admin-
istration of justice occurred in respect of which litigants had no
domestic remedy, and observed that it was henceforth necessary,
notwithstanding a finding of a violation of Article 6 § 1 for fail-
ure to comply with the reasonable-time requirement, to carry out
a separate examination of any such complaints under Article 13.

The Court has subsequently undertaken a closer examination
of the effectiveness, within the meaning of Article 13 of the
Convention, of remedies in a number of Contracting States in
respect of the length of proceedings (see, among other authori-
ties, Belinger v. Sovenia (dec.), no. 42320/98, 2 October 2001;
AndraSik and Others v. Sovakia (dec.), nos. 57984/00,
60226/00, 60237/00, 60242/00, 60679/00, 60680/00 and
68563/01, ECHR 2002 IX; Savieek v. Croatia (dec.), no.
20862/02, ECHR 2002-VII; Fernandez-Molina Gonzalez and
Others v. Spain (dec.), no. 64359/01, ECHR 2002 IX; Doran,
cited above; Hartman v. the Czech Republic, no. 53341/99,
ECHR 2003 VIII; Paulino Tomas, cited above; Kormacheva v.
Russia, no. 53084/99, 29 January 2004; Bako v. Sovakia (dec.),
no. 60227/00, 15 March 2005; Charzyfiski v. Poland (dec.), no.
15212/03, ECHR 2005-V; and Lukenda v. Sovenia, no.
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23032/02, ECHR 2005 X).

105. The Court observes that the right to expeditious proceed-
ings is guaranteed by the German Basic Law and that a violation
of this right may be alleged before the Federal Consgtitutional
Court. Where that court finds that proceedings have taken an
excessive time, it declares their length unconstitutional and
reguests the court concerned to expedite or conclude them. Like
the Czech Congtitutional Court (see Hartman, cited above, 88 67-
68) but unlike other congtitutional and supreme courts in Europe
(see, for example, AndréSik and Others, Saviéek and Fernandez
Molina Gonzdlez and Others, al cited above, and Kunz v.
Switzerland (dec.), no. 623/02, 21 June 2005), the German
Federal Consgtitutional Court is not empowered to set deadlinesfor
the lower court or to order other measures to speed up the pro-
ceedings in issue; nor is it able to award compensation. In the
Government’s submission, a finding of uncongtitutionality, on
account of its erga omnes effect and the publicity enjoyed by the
Federa Constitutional Court’s decisions, is sufficient to ensure
that the proceedings are effectively expedited, especially as the
Federa Constitutional Court may, where appropriate, give
detailed indications as to how the proceedings could be expedited,
as evidenced by its decision of 20 July 2000 (see paragraph 66
above). The Court notes that that decision, in which the Federal
Constitutional Court did indeed give fairly detailed indications of
the means whereby the Court of Appea could speed up the pro-
ceedings, remains exceptional and cannot therefore be said to be
representative. Furthermore, as regards the effect in concreto of
the Federal Constitutional Court’s decisions, the decision in ques-
tion referred to that court’s settled case-law to the effect that it was
not its task to order the courts to take specific measures to expe-
dite proceedings, that being a matter for assessment by the court
dealing with the case. In other cases the Federal Constitutional
Court has given somewhat vague indications, such asits statement
that it was assuming that the hearing scheduled by the lower court
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would take place or its observation that some cases called for pri-
ority treatment on account of what was at stake for the parties (see
paragraph 67 above). In certain cases, in which the constitutional
complaint concerned the refusal of an appellate court to allow a
complaint aleging inaction on account of the length of proceed-
ings in the court below, the Federal Constitutional Court has set
aside the refusal and remitted the case to the appellate court.

106. Accordingly, the only means available for the Federal
Constitutional Court to ensure that pending proceedings are expe-
dited isto declarethat their length isin breach of theBasic Law and
to call upon the court concerned to take the steps necessary for their
progress or conclusion. In this connection, it is worth noting that
the Federal Constitutional Court itself acknowledges the limited
scope of its powers in declaring the length of proceedings to be
unconstitutional (see paragraph 66 above). While accepting that the
proceedings may well be conducted more quickly where the court
in question complies immediately with the Federal Constitutional
Court’s order, the Court notes that the Government have not pro-
vided any indication of the potentia or actual impact of the Federal
Congtitutional Court’s decisions on the processing of cases in
which there have been delays. It observes that in a case against
Germany currently pending before it, in which such an order had
been given by the Federal Constitutional Court, the proceedings
complained of ended sixteen months later in the court in question
and two years and nine months later in the Court of Appea (see
Gréasser, cited above). In another case dealt with by the Court, in
which the Federal Constitutional Court had ordered the proceed-
ings to be expedited while not finding their length to be unconsti-
tutional, the lower court took a further period of more than ten
months to complete its examination, and the proceedings as a
whole ended two and a half years after the Federal Congtitutional
Court’s order (see Herbolzheimer, cited above, 88 31-38). In that
case, concerning proceedings that had lasted nine years and eight
months, the Court, moreover, found aviolation of Article 6 § 1
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of the Convention, whereas the Federal Constitutional Court had
declared the constitutional complaint inadmissible, finding that the
length of the proceedings (almost nine years by that stage) had not
yet reached an intolerable level (see paragraph 67 above).

107. Lastly, asregards the public pressure referred to by the
Government, the Court is not persuaded that thisis afactor like-
ly to expedite proceedings in an individual case.

108. Having regard to the above considerations, the Court
finds that the Government have not shown that a constitutional
complaint is capable of affording redress for the excessive length
of pending civil proceedings. Accordingly, even assuming that
the constitutional complaints lodged by the applicant, who was
not represented by counsel before the Federa Constitutional
Court, did not satisfy the admissibility criteria, he was not
required to raise before that court his complaint about the length
of the proceedings in his case.

(b) Appeal to a higher authority

109. The Court notes that the Government have not advanced
any relevant reasons to warrant the conclusion that an appeal to a
higher authority, as provided for in section 26(2) of the German
JudgesAct, would have been capable of expediting the proceedings
in the Regional Court. It observes, moreover, that it hasfound on a
number of occasions that such appeals are not an effective remedy
within the meaning of Article 13 in that they do not generdly give
litigants a persona right to compel the State to exercise its supervi-
sory powers (see Kuchag and Siis v. the Czech Republic (dec.), no.
37527/97, 23 May 2000; Horvat v. Croatia, no. 1585/99, § 47,
ECHR 2001-VIIl; and Lukenda, cited above, 88 61-63).

(c) Special complaint alleging inaction

110. The Court notes that the speciad remedy of a complaint
aleging inaction has no statutory basis in domestic law. Although a
considerable number of courts of appeal have accepted it in princi-
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ple, the admissibility criteriafor it are variable and depend on the
circumstances of the particular case. The Federa Court of Justice
has yet to give a ruling on the admissibility of such a remedy. As
regards the consequences where such a complaint has been declared
admissible, the Court notes that the Government have merely stat-
ed, citing four casesin support of their position, that the appellate
court may order the continuation of the proceedings before the
lower court, without giving any further details about the content of
such ordersor their effect on the proceedingsin issue. Asregardsthe
fact that certain courts of appea have chosen to give detailed indi-
cations of ways of speeding up the proceedings or have themselves
given a decison in place of the lower court (see paragraph 72
above), the Court observesthat only four such courts have delivered
decisons to that effect, none of them before the application in the
present case was lodged in November 1999, whereas the effective-
ness of a particular remedy is normally assessed with reference to
the date of the application (see, for example, Baumann v. France,
no. 33592/96, § 47, 22 May 2001; Nogolicav. Croatia (dec.), no.
77784/01, ECHR 2002-VIIl; and Marien v. Belgium (dec.), no.
46046/99, 24 June 2004). Moreover, the somewhat general nature
of the findings reached by the full Federal Congtitutional Court (see
paragraph 70 above) tends to suggest, athough the decision in
guestion solely concerned the right to be heard by a court, that an
unwritten remedy with variable admissibility criteriais likely to be
problematic in terms of congtitutiona law.

111. In their observations the parties agreed that the Celle
Court of Appeal, which would have had jurisdiction had the appli-
cant brought acomplaint alleging inaction on account of thelength
of the proceedings in the Regional Court, hasyet to givearuling
on the admissibility of such a complaint. Having regard to the
uncertainty about the admissibility criteriafor a special complaint
alleging inaction and to the practical effect of such acomplaint on
the proceedings in the instant case, the Court considers that no
particular relevance should be attached to the fact that the Celle
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Court of Appea has not ruled out this remedy in principle (see
paragraph 71 above). It further notes that the Federa
Constitutional Court did not declare the applicant’s constitutional
complaints inadmissible for failure to exhaust domestic remedies
within the meaning of the first sentence of section 90 (2) of the
Federal Constitutional Court Act (see paragraph 62 above).

112. Accordingly, aspecial complaint aleging inaction can-
not be regarded as an effective remedy in the instant case.

(d) Action for damages

113. Lastly, as regards the remedy of an action for damages,
the Court notes that the Government have cited only one judg-
ment, delivered recently by the Munich Regional Court, which
held that the inaction observed in proceedings in the administra-
tive courts amounted to a breach of judicial duties. However, a
single final judicial decision — given, moreover, at first instance
—is not sufficient to satisfy the Court that there was an effective
remedy available in theory and in practice (see Rezette v.
Luxembourg, no. 73983/01, § 27, 13 July 2004; Marien, cited
above;, and Gama da Costa v. Portugal, no. 12659/87,
Commission decision of 5 March 1990, DR 65, p. 136).
Furthermore, the applicant’s application to the civil courts for
legal aid in order to bring an action for damages was refused on
the ground, inter alia, that there had not been any unjustified
delaysin the proceedings. In any event, even if the relevant courts
were to conclude that there had been a breach of judicial duties on
account of delays rendering proceedings excessively long, they
would not be able to make any award in respect of non-pecuniary
damage, whereas, asthe Court has previously observed, in cases
concerning the length of civil proceedings the applicants above al
sustain damage under that head (see Hartman, cited above, § 68,
and Lukenda, cited above, §59; see also Scordino, cited above,
§ 204, and Cocchiarella, cited above, § 95). The decision of the
Munich Regional Court (cited in paragraph 74 above) is atelling
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example of this shortcoming, since the applicant in that case
obtained only partial reimbursement of the legal costs he had nec-
essarily incurred in lodging the complaint alleging inaction.

114. Accordingly, an action for damages was not a remedy
capable of affording the applicant adequate redress for the length
of the proceedings.

(e) Conclusion

115. In conclusion, none of the four remedies advocated by
the Government can be considered effective within the meaning
of Article 13 of the Convention. As regards the effectiveness of
these remedies in the aggregate, the Court notes that the
Government have neither alleged nor shown that a combination
of two or more of them would satisfy the requirements of Article
13. It is therefore unnecessary to rule on this question.

116. Accordingly, the applicant did not have an effective
remedy within the meaning of Article 13 of the Convention which
could have expedited the proceedings in the Regional Court or
provided adequate redress for delays that had already occurred.
There has therefore been a violation of this Article and the
Government’s objection of failure to exhaust domestic remedies
must be dismissed.

117. Asregards the possible introduction in the German legal
system of a new remedy in respect of inaction, the Court refers
to its findings in relation to Article 46 of the Convention (see
paragraph 138 below).

[I. ALLEGED VIOLATION OFARTICLE6810OFTHE
CONVENTION

118. The applicant complained of the length of the proceed-
ings in the Hanover Regional Court. He relied on Article 6 § 1,
the relevant part of which provides:

“In the determination of his civil rights and obligations ...,
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everyoneisentitled to a... hearing within areasonable time by [a]
... tribunal ...”

119. The Court notes that the proceedings in issue began on
18 September 1989, when the applicant applied to the Regional
Court, and are still pending. They have therefore lasted more than
sixteen years and seven months to date.

A. Theparties submissions

1. The Government

120.The Government conceded that the length of the proceed-
ings in issue was considerable but argued that this was due to the
complexity of the case and, aboveal, to the applicant’s conduct.

121. The complexity of the case stemmed, in their submis-
sion, from the need to carry out a number of expert medica
assessments. The fact that the applicant had fallen a further time
onhishand or leftaim on 4 January 1993 had made it even more
difficult to assess the precise after-effects of his accident in 1982.

122. The main reason for the delays observed had been the
applicant’s conduct. He had repeatedly filed lengthy submissions,
had twice revised hisinitia claim, had asked on seventeen occa-
sions for additional time to submit his observations, had twice
requested a stay of the proceedings with a view to negotiating a
friendly settlement, had several times objected to the judges and
experts involved in his case and had requested several expert
assessments. The Government asserted that although representa-
tion by counsel was compulsory, the Regional Court had been
obliged to take into account the observations submitted by the
applicant personally because, for example, an application for a
judge to withdraw could be lodged without the intervention of a
lawyer. They pointed out that German civil procedure was gov-
erned by the principle that the procedural initiative lay with the
parties. Delays amounting to atotal of fifteen months during the
first phase of the proceedings and four years and ten months dur-
ing the second were attributable to the applicant. Furthermore, he
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had not instituted proceedings in the Regional Court until seven
years after the accident, afact that had complicated the domestic
courts' task. In conclusion, the applicant had contributed so much
to the length of the proceedings that he could not validly com-
plain about it to the Court.

123. The Government admitted that the Regional Court could
perhaps have conducted the proceedings more quickly if it had
paid less regard to the applicant’s objections to the choice of
experts appointed. They emphasised, however, that it had been
necessary to take great care in selecting the experts in order to
ensure that they had the necessary medical expertise to obtain
conclusive findings as to the extent to which the 1982 accident
had been the cause of the applicant’s fragile state of health. The
Government stated that it had taken three yearsin total to produce
the expert reports. They added that, having been informed that
out-of-court negotiations between the parties were in progress,
the Regional Court had had valid reasons for awaiting their out-
come before resuming the proceedings.

124. As to what was at stake in the case, the Government
observed that it had not called for special treatment. Following his
accident in 1982, the applicant had successfully completed a
training course in information technology and had worked for
several years. It was only as a result of his accidents in 1990,
1991 and 1993 that he had had to stop working and was now in
receipt of an occupational-disability pension.

2. The applicant

125. The applicant disputed the Government’s submissions,
contending that the case had not been particularly complex, espe-
cially as the Regional Court had already delivered a partial deci-
sion in 1991. He gave a detailed breakdown of periods of inaction
totalling 34 months in the proceedings. In particular, the
Regional Court had taken a long time to appoint an expert who
ultimately had not had the necessary expertise in the fields of
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hand surgery and the causes of pain.

126. The applicant pointed out that the Regional Court had
remained in charge of the conduct of the proceedings and had not
been obliged to take into account the numerous observations and
requests he had submitted persondly since, as the court had
informed him at the start of the proceedings, representation by
counsal was compulsory beforeit. The applicant pointed out that the
reason why he had contacted the Regiona Court so frequently was
that he had been frustrated at the length of the proceedings. He fur-
ther noted that the Regional Court had given judgment a few days
prior to the hearing in his case before the Court, afact that showed
that it had been quite capable of concluding the proceedings.

127. Astowhat was at stake in the case, at the hearing before
the Court the applicant emphasised that the outcome of the pro-
ceedings was very important for him and his future. In its partial
decision of 1991 the Regional Court had held that he was entitled
to an award for 80% of the damage he had sustained. He had
therefore been entitled to expect a substantial amount of compen-
sation, serving as afinancial basis for his future plans.

B. The Court’s assessment

128. The Court reiterates that the reasonableness of the length
of proceedings must be assessed in the light of the circumstances
of the case and with reference to the following criteria: the com-
plexity of the case, the conduct of the applicant and of the rele-
vant authorities and what was at stake for the applicant in the dis-
pute (see Frydlender v. France [GC], no. 30979/96, 8§ 43,
ECHR 2000-VII).

129. It further refers to its settled case-law to the effect that
even in legal systems applying the principle that the procedural
initiative lies with the parties (Parteimaxime), as the German
Code of Civil Procedure does, the parties attitude does not dis-
pense the courts from ensuring the expeditious tria required by
Article 6 8 1 (see Guincho v. Portugal, judgment of 10 July
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1984, SeriesA no. 81, p. 14, § 32; Capuano v. Italy, judgment
of 25 June 1987, Series A no. 119, p. 11, § 25; Union
Alimentaria Sanders SA. v. Spain, judgment of 7 July 1989,
Series A no. 157, p. 157, 8§ 35; Duclos v. France, judgment of
17 December 1996, Reports of Judgments and Decisions 1996-
VI, p. 2180, §55; Pafitis and Othersv. Greece, judgment of 26
February 1998, Reports 1998-1, p. 458, § 93; H.T. v. Germany,
no. 38073/97, 835, 11 October 2001; Berlin v. Luxembourg, no.
44978/98, § 58, 15 July 2003; and McMullen v. Ireland, no.
42297/98, § 38, 29 July 2004). The same applies where the
cooperation of an expert is necessary during the proceedings (see
Scopelliti v. Italy, judgment of 23 November 1993, SeriesA no.
278, p. 9, 8823 and 25; Martins Moreirav. Portugal, judgment
of 26 October 1988, Series A no. 143, p. 21, 8§ 60; and
Herbolzheimer, cited above, 88 45 and 48).

It lastly reiterates that Article 6 § 1 imposes on the Contracting
States the duty to organise their legal systemsin such away that
their courts can meet each of the requirements of that provision,
including the obligation to hear cases within a reasonable time
(see Scordino, cited above, § 183; Cocchiarella, cited above, 8§
74, Duclos, cited above, p. 2181, 8 55; Muti v. Italy, judgment
of 23 March 1994, SeriesA no. 281-C, p. 57, § 15; Caillot v.
France, no. 36932/97, § 27, 4 June 1999; Herbolzheimer, cited
above, §48; and Doran, cited above, §47).

130. The Court considers that the case was not of a particu-
larly complex nature. It can, however, accept that its complexi-
ty increased from a procedural standpoint when it became neces-
sary, after the applicant had fallen on his arm a further time in
January 1993, to seek the opinion of several medical experts as
to whether and to what extent the 1982 accident had caused him
physical and mental damage.

131. With regard to the applicant’s conduct, the Court notesthat
he repestedly asked for extensions of the time he had been given and
on four occasions applied for one or more of the Regional Court
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judges dealing with his case to withdraw. He also requested addi-
tiona expert opinions on several occasions and objected to three
experts, going so far as to seek the indtitution of disciplinary pro-
ceedings against at least one of them. Furthermore, athough hewas
represented by counsdl, he frequently contacted the Regional Court
personaly, either in writing or by telephone. In addition, he ulti-
mately withdrew his consent, which he had given ordly at the hear-
ing of 9 July 2001 in the Regional Court, for the evidence before
the Socid Court of Appeal to be added to the case file. To that
extent, therefore, the applicant contributed to the delays observed.
He cannot, on the other hand, be criticised for taking advantage of
certain remedies available to him under German law, athough the
national authorities cannot be held responsible for the resulting
increase in the length of the proceedings.

132. With regard to the conduct of the Regional Court, the
Court accepts that a certain amount of time was necessary for the
production of expert reports. It considers, however, that, even
taking into account the fact that the Regional Court had to choose
the necessary experts carefully in order to obtain conclusive find-
ings, the overall time it took to do so exceeded a reasonable
length. Furthermore, on several occasions during the proceedings
the parties exchanged observations without any particular steps
being taken by the Regiona Court. It should also be noted that
although representation by counsel was compulsory, the appli-
cant was able to submit a large number of requests personally. In
the Government’s submission, the Regional Court was required
to take them into consideration because, for example, an appli-
cation for a judge to withdraw can be lodged without the inter-
vention of a lawyer. However, the delays caused by the four
applications to that effect cannot in themselves account for the
length of the proceedings. The Court considers that the
Government have not adequately shown that the Regional Court
did not have sufficient means available to prevent the applicant
from filing so many personal observations, seeing that most of
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them did not concern objections to judges.

133. Asto what was at stake for the parties in the dispute, the
Court observes that the proceedings concerned a claim for damages
and for apension in respect of the damage resulting from the acci-
dent and that they accordingly did not belong to a category that by
its nature calls for special expedition (such as custody of children
(see Niederboster v. Germany, no. 39547/98, § 33, ECHR 2003
V), civil status and capacity (see Mikulise v. Croatia, no.
53176/99, 8§44, ECHR 2002-1) or labour disputes (see Frydlender,
cited above, §45)). It further notes that the cyclist’s and Hanover
City Council’sinsurance companies have paid the applicant various
amounts in respect of non-pecuniary and pecuniary damage.
Nevertheless, it cannot ignore the fact that the court action brought
by the applicant in September 1989 has, after more than sixteen
and a half years, still not given riseto afinal judicia decision.

134. The Court accordingly concludes that, notwithstanding
the applicant’s conduct and all the circumstances relied on by the
Government, the length of the proceedings has exceeded a rea-
sonable time for the purposes of Article 6 8 1 of the Convention.
There has therefore been aviolation of that provision.

IV. ARTICLES46 AND 41 OF THE CONVENTION

A. Article 46 of the Convention

135. Article 46 of the Convention provides:

“1. The High Contracting Parties undertake to abide by the
final judgment of the Court in any case to which they are parties.

2. The fina judgment of the Court shall be transmitted to the
Committee of Ministers, which shall supervise its execution.”

136. The Court’s above findings suggest that the remedies
available in the German legal system do not afford litigants an
effective means of complaining of the length of pending civil pro-
ceedings and therefore do not comply with the Convention.

137. The Court reiterates that, in accordance with Article 46
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of the Convention, a finding of a violation imposes on the
respondent State alegal obligation not just to pay those concerned
the sums awarded by way of just satisfaction under Article 41,
but also to select, subject to supervision by the Committee of
Ministers, the general and/or, if appropriate, individual mea
sures to be adopted in their domestic legal order to put an end to
the violation found by the Court and to redress so far as possible
the effects (see Broniowski v. Poland [GC], no. 31443/96, § 192,
ECHR 2004-V).

138. The Court has taken due note of the bill, tabled shortly
before the parliamentary elections of 18 September 2005, to
introduce in German written law a new remedy in respect of inac-
tion. According to the Government, thisremedy, the creation of
which wasfelt to be necessary in the light of the Court’s judgment
in Kud®a, will ease the Federal Constitutional Court’s caseload in
that complaints about the length of proceedings will in future
have to be submitted to the court dealing with the case or, if that
court refuses to take steps to expedite the proceedings, to an
appellate court.

The Court considers in this connection that the Government,
in opting for a preventive remedy, have taken the approach
most in keeping with the spirit of the protection system set up
by the Convention since the new remedy will deal with the root
cause of the length-of-proceedings problem and appears more
likely to offer litigants adequate protection than compensatory
remedies, which merely alow action to be taken a posteriori
(see Scordino, cited above, 8§ 183, and Cocchiarella, cited
above, §74).

139. The Court welcomes thisinitiative, finding no reason to
conclude that it has been abandoned, and encourages the speedy
enactment of alaw containing the proposals set out in the bill in
guestion. It therefore considersit unnecessary to indicate any gen-
eral measures at national level that could be called for in the exe-
cution of thisjudgment (see Sgidovic v. Italy [GC], no. 56581/00,
8§ 121-124, ECHR 2006 ...).

B. Article 41 of the Convention
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140. Under Article 41 of the Convention,

“If the Court finds that there has been a violation of the
Convention or the Protocols thereto, and if the internal law of the
High Contracting Party concerned allows only partia reparation
to be made, the Court shall, if necessary, afford just satisfaction
to the injured party.”

1. Damage

141. The applicant claimed EUR 826, 328, plus 7% interest,
for loss of earnings. Referring to histraining in information tech-
nology, he submitted that he would have been able to earn EUR
35, 000 per annum as a systems analyst. He further claimed EUR
17, 500, 000, plus 7% interest, for loss of profit (lucrum ces-
sans) in relation to marketing schemes for a number of products
aimed at the Turkish market which he stated that he had been
unable to carry out in the absence of ajudgment by the Regional
Court. The award by the Regional Court of the compensation
sought would have allowed him to fund those projects. The
applicant claimed a further sum of EUR 170, 000 in respect of
the interest payable, in his submission, on the amount to which
he was entitled in order to avoid depreciation over time. Lastly,
in respect of non-pecuniary damage, the applicant sought EUR
300, 000 on account of his accident in 1982 and EUR 100, 000
for the excessive length of the proceedings in the Regional
Court, which he claimed had caused him permanent stress and
severe depression. He had lost al confidence in the German
authorities, which were persecuting him on account of the com-
pensation claims he had brought in the domestic courts and had
instituted criminal proceedings against him.

142. The Government contended that if the Court wereto find
aviolation of the Convention, that would in itself constitute suf-
ficient just satisfaction.

They argued that the applicant’s claims were excessive and
contrary to the purpose of Article 41. In their submission, there
was no causal link between the aleged violations of Article6 § 1
and Article 13 of the Convention and any of the pecuniary dam-
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age alleged by the applicant, who wasin fact seeking to be treat-
ed as though the domestic courts had found in his favour and had
allowed his claims for compensation in full.

143. Asregards non-pecuniary damage, the Government sub-
mitted that the amount claimed by the applicant was excessive
and that the Court should adhere to its case-law on the subject.

144. The Court observes that the pecuniary damage alleged
was not caused either by the length of the proceedings in the
Regional Court or by the lack of an effective remedy in that
regard. In particular, it cannot speculate as to what the outcome
of the proceedings would have been had they satisfied the
requirements of Article 6 8 1, asto their length, and Article 13
of the Convention (see Bayrak v. Germany, no. 27937/95, § 38,
20 December 2001; Perote Pellon v. Spain, no. 45238/99, §
58, 25 July 2002; and Storck v. Germany, no. 61603/00, § 176,
ECHR 2005 V). It points out that the question whether the
Hanover Regional Court’s conclusions were well-founded is not
part of the subject matter of this application. Accordingly, it con-
siders that no award can be made to the applicant under this
head.

145. With regard to non-pecuniary damage, the Court con-
siders, contrary to the Government, that the finding of a viola-
tion of Article 6 8§ 1 andArticle 13 of the Convention would not
constitute sufficient just satisfaction for the damage sustained by
the applicant. However, it considers that the sum claimed is
excessive. Making its assessment on an equitable basis, as
required by Article 41 of the Convention, and having regard to
the nature of the Convention violations it has found, the Court
awards the applicant EUR 10, 000 under this head.

2. Costs and expenses

146. The applicant sought EUR 3, 929.69 in respect of the
domestic proceedings, comprising EUR 717.80 for the expert
report of 6 November 1997 (see paragraph 21 above); EUR
711.89 for legal feesincurred in bringing the action for damages
against the State; and a lump sum of EUR 2, 500 for sundry
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expenses (telecommunications and correspondence with his
lawyers and the Regional Court, travel and photocopying).

In respect of the proceedings before the Court he sought EUR
6, 208.20, an amount corresponding to his lawyer’s fees, his
lawyer’s expenses in connection with attending the hearing, and
translation costs.

The applicant further claimed EUR 300 for the costs he had
incurred in attending the hearing before the Court and alump sum
of EUR 150 for correspondence and sundry expenses.

147. The Government objected to the reimbursement of the
costs relating to the expert report, which would have been
incurred in any event, irrespective of the length of the proceed-
ings. They also submitted that the legal fees relating to the action
for damages against the State had been incurred not because of
the length of the proceedings but because the application for legal
aid in order to bring the action had been ill-founded.

148. With regard to the sums claimed in respect of the costs
of the proceedings in the domestic courts, the Court considers
that they are justified with the exception of the sum claimed in
connection with the expert report, which does not relate to the
violations it has found, and the lump sums of EUR 2, 500 and
EUR 150, which have not been substantiated. However, seeing
that in length-of-proceedings cases the protracted examination of
a case beyond a “reasonable time” involves an increase in the
applicant’s costs (see Bouilly v. France, no. 38952/97, § 33, 7
December 1999, and Maurer v. Austria, no. 50110/99, § 27, 17
January 2002), it doesnot find it unreasonable to make an award
of EUR 250 under this head. It therefore awards a total of EUR
961.89 for the costs relating to the proceedings in Germany.

149. With regard to the costs incurred in the proceedings
beforeit, the Court awards EUR 6, 208.20 less the sums already
received under this head in legal aid (EUR 2, 497.20), making a
total of EUR 3, 711. It points out that the applicant’s travel
expenses for attending the hearing were covered by the award of
legal aid.

3. Default interest
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150. The Court considers it appropriate that the default inter-
est should be based on the marginal lending rate of the European
Central Bank, to which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 13 of the
Convention;
2. Dismisses in consequence the Government’s preliminary
objection;
3. Holdsthat there has been aviolation of Article 6 § 1 of the
Convention;
4. Holds
(@) that the respondent State is to pay the applicant, within
three months, the following amounts:
(i) EUR 10, 000 (ten thousand euros) in respect of non-
pecuniary damage;
(i) EUR 4, 672.89 (four thousand six hundred and seven-
ty-two euros and eighty-nine cents) in respect of costs and
expenses;
(iif) any tax that may be chargeable on the above amounts;
(b) that from the expiry of the above-mentioned three months
until settlement simple interest shall be payable on the above
amounts at a rate equal to the marginal lending rate of the
European Central Bank during the default period plus three per-
centage points;
5. Dismisses the remainder of the applicant’s claim for just
satisfaction.

MHpopmauunm, pakTbl, COOOLLEHNS

MoarortoBuTenbHas BCTpe4ya
eBponeﬁCKMX KOHCTUTYLIMOHHbLIX CYAOB

5-10ceHTa6psa 2006r. B BunbHIOCE COCTOSNIOCH MOArOTO-
BuUTENbHOE 3acepaHue XIV KoHrpecca KoHdpepeHuun eBpo-
MEMCKNUX KOHCTUTYLIMOHHBIX CYOOB, B KOTOPOW MpUHUMan
yyactne npepncrasuitenn 36 CTpaH.

HoBbiM1 yneHamn KoHdepeHUMn eBpOonemncknx KOHCTUTY-
LIMOHHbIX CydoB Oblnn M30paHbl BepxoBHbii Cyn daHum,
KoHctutyumoHrHbin Cyn, Pecnybnuku YepHoropust, KOHCTUTY-
UMOHHbIM Cyn Pecnybnukn Cepbusi. KOHCTUTYUMOHHOMY Cy-
oy Mapokko 6bin npenocTaBneH cTaTyc Habniogartens.

KoHdepeHuns oTknoHuna npocbby BepxosHoro Cyna
N3panna n BepxoHoro Cypoa HuagepnangooB O 4neHCTBE.

Mocne ponrux 0OOGCYXAEHUIA OTHOCUTENbHO Tembl XIV
KoHrpecca KoHdepeHUunn eBpOonemnckux KOHCTUTYLMOHHbIX
cynoB, Oblna yTtBepxaeHa cneayowas Tema: "Tlpobnewmsl
nerncnaTtmBHoONn OMUCCUN B  KOHCTUTYLIMOHHOW  tOpucChpy-
aeHumn”.

HaHHasa npobnema Oynet oOCyXnaTbCs Ha OCHOBE Hauu-
OHanbHbIX goknagoB Ha Kodrpecce B Havane wuioHa 2008
roga.
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